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I.

N

INTRODUCTION

Oone

doubts that America is an exceptional society, both for better
and for worse. 1 It is the longest running democracy, the world's undisputed economic leader and the only remaining superpower in the new
millennium. But the United States is also remarkable for its socio-economic inequality, commitment to litigation and adversarial relationships,
and reliance on the criminal sanction as a means of social control. This
"double-edged" nature of American exceptionalism stems from a conflict
among the separate strands that make up our collective ideology, such as
individualism, egalitarianism, populism and moralism (in the Protestant
work-ethic sense) 2 While individualism emphasizes autonomy, privacy
and freedom from state interference, moralism demands sobriety, self-restraint and personal responsibility. When these values clash-as occurred
during alcohol Prohibition of the early twentieth century, America's first
"drug" war 3-the result is often bitter cultural battles within society.
The concept of exceptionalism is comparative by definition, evaluating a set of values or practices against an apparently unique belief or
course of conduct. This comparison can involve a macro-level examination of public policy or even the juxtaposition of one nation against its
peers. As an example, groundbreaking research by Franklin Zimring and
Gordon Hawkins explored America's violence exceptionalism, why the nation suffers such a disproportionate level of lethal or life-threatening violence when compared to its first-world cohorts. 4 Exceptionalism analysis
* Associate Professor, University of Utah College of Law. J.D., Stanford, 1996;
B.A., University of Southern California, 1993. Many thanks to Paul Cassell, Scott
Matheson, Doug Sylvester and Robert Weisberg for their thoughtful comments,
and to the faculty and law review members of Villanova University School of Law
for hosting an excellent symposium.
1. See, e.g., SEYMOUR MARTIN LIPSET, AMERICAN EXCEPTIONALISM: A DOUBLEEDGED SWORD (1996) (exploring exceptionalism in American society).
2. See id. at 18-20.
3. See generally JOSEPH R.

GUSFIELD, SYMBOLIC CRUSADE: STATUS POLITICS AND

(2d ed. 1986) (discussing cultural battle
underlying Prohibition); Erik Luna, The .22 CaliberRorschach Test, 39 Hous. L. REv.
(forthcoming 2002) (same).
4. See generally FRANKLIN E. ZIMRING & GORDON HAWKINS, CRIME Is NOT THE
PROBLEM: LETHAL VIOLENCE IN AMERICA (1997) (exploring exceptional level of
THE AMERICAN TEMPERANCE MOVEMENT

deadly violence in U.S.); Robert Weisberg, Values, Violence, and the Second Amendment: American Character, Constitutionalism,and Crime, 39 Hous. L. REV. (forthcom-

(753)
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can also occur on the micro-level of a given system or organization, contrasting a group of related beliefs or customs with some outlier within the
same institution. For instance, Stephen Schulhofer recently critiqued the
judiciary's acceptance of Fifth Amendment exceptionalism, whereby the
questioning of witnesses or criminal suspects by one group of officials (the
police) is subject to a different set of rules than apply to interrogation
conducted by all other government officials (courts, prosecutors, legislators, and so on).

5

A particularly powerful illustration of both macro- and micro-level exceptionalism is provided by America's second war on drugs-the ongoing
ban on the sale, possession and use of illegal narcotics. Like alcohol Prohibition, the modern drug war pits deeply held ideological values against
one another: individualism, which would limit government interference
with a person's choice to ingest a substance, versus moralism, which would
demand state involvement to prevent self-destructive and anti-social behavior from unraveling the moral fabric of society. As was true at the height
of the Temperance Movement, morality has won out over privacy and autonomy in society's current drug war. This is evidenced by, among other
things, the very use of the term war-astate-sponsored metaphor intended
to emphasize the seriousness of the underlying threat, as well as the righteous and unyielding efforts of government to enforce drug laws. 6 "To endorse a war," Seymour Martin Lipset suggests in his book on
exceptionalism, "Americans must define their role in a conflict as being
on God's side against Satan-for morality, against evil." 7 And in the war
on drugs, God and the good society are with the prohibitionists.
From a historical perspective, America's approach to drugs is notable
for its moralist and racist origins, as well as its mutation from a taxation
regime to a flat criminal ban.8 In terms of contemporary public policy,
the amount of time and effort spent by the political branches on drug
prohibition is striking when compared to other criminal justice issues.
One consequence has been the enactment of draconian punishment for
ing 2002) (on file with author) (offering various cultural explanations for
America's violence exceptionalism).
5. See Stephen J. Schulhofer, Miranda, Dickerson, and the Puzzling Persistence of
Fifth Amendment Exceptionalism, 99 MICH. L. REv. 941, 941 (2001) ("[Tlhe Court
(and all itsJustices) apparently accept a kind of Fifth Amendment exceptionalism,

under which the standards applicable to police interrogation are kept distinct

from the standards applicable to all other official questioning of witnesses and
suspected offenders.").
6. See infra Part IV (discussing differences between drug prohibition versus
war and other national security threats); cf Erik Luna, The ProhibitionApocalypse, 46
DEPAUL L. REV. 483, 511 (1997) (noting presidents that have declared war on
drugs).
7. LPSET, supra note 1, at 20.
8. See, e.g., Luna, supra note 6, at 486-512 (discussing origins of drug
prohibition).
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9
drug violations, including mandatory minimum sentences. In turn, all
levels of government have spent extraordinary sums of money on drug
enforcement: The federal drug control budget was $17.7 billion in 1999
and $18.5 billion in 2000,10 while the states spent $81.3 billion dollars or
more than 13% of their total budgets on drug enforcement programs in
1998.11 These resources were aimed at, among others, the millions of
12
Americans who spend billions of dollars each year on illegal drugs.

The extraordinary nature of drug prohibition pan also be seen in specific institutions, most notably, judicial decisionmaking. As a general rule,
constitutional criminal procedure does not recognize distinctions among
crimes; for instance, Fourth Amendment protection against unreasonable
searches and seizures is not supposed to vary depending on whether the
defendant is charged with armed robbery or simple drug possession. Yet
numerous jurists and scholars have recognized that drug offenses receive
exceptional treatment in the criminal justice system. Members of the Supreme Court have noted that the judiciary has become "a loyal foot soldier" 13 in the war on drugs, adopting "constitutionally forbidden

9. See, e.g., 21 U.S.C. § 841 (listing federal mandatory minimum sentence for
manufacture and distribution of controlled substances); id. § 844 (stating federal
mandatory minimum sentence for possession of controlled substances); id. § 960
(providing federal mandatory minimum sentence for importing/exporting controlled substances); N.Y. PENAL LAw §§ 220.00-.65 (1999) (describing New York's
"Rockefeller Drug Laws" for controlled substances); id. §§ 221.00-.55 (describing
New York's "Rockefeller Drug Laws" for marijuana).
10. See BUREAU OF JUSTICE STATISTICS, U.S. DEP'T OF JUSTICE, 1999
SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS 15 tbl. 1.11 (2000) [hereinafter 1999
SOURCEBOOKi. By comparison, the total federal criminal justice budget was approximately $27.4 billion during these same years. Id. at 13 tbl. 1.10. To be clear,
this does not mean that roughly two-thirds of the federal criminal justice budget
was spent on drug control in these two recent years. Each figure contains items
that the other one does not; for instance, the drug control budget includes international interdiction that would not be considered part of the criminal justice
budget. Instead, these numbers should be viewed as relative to one another, that
the federal government spends about $27 billion on all criminal justice efforts and
more than $18 billion on drug enforcement activities. The point, nonetheless,
remains the same: The federal government spends a massive amount of resources
on drug enforcement, particularly when compared to the amount it spends on all
criminal justice efforts.
11. See Bureau of Justice Statistics, Drugs and Crime Facts: Drug Control Budget,
available at http://www.ojp.usdoj.gov/bjs/dcf/dcb.htm (last visited Apr. 8, 2002).
12. According to one government survey, nearly fifteen million Americans are
considered current users of illegal drugs, while more than 17% of adults ages 18-25
are current users of illegal drugs. See generally SUBSTANCE ABUSE AND MENTAL
HEALTH ADMINISTRATION, OFFICE OF APPLIED STUDIES,

1999

NATIONAL HOUSEHOLD

SURVEY ON DRUG ABUSE (Aug. 2000). Another government study found that Americans spent $66 billion on illegal drugs in 1998. See generally OFFICE OF NATIONAL

19881998 (2000).
13. California v. Acevedo, 500 U.S. 565, 601 (1991) (Stevens, J., dissenting).
DRUG CONTROL POLICY, WHAT AMERICA'S USERS SPEND ON ILLEGAL DRUGS,
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shortcuts"'14 in service of prohibition, 15 while lower court judges have recognized that, "in our zeal to conduct a war on drugs, the Constitution is
the principal victim." 16 Legal commentators have likewise identified a
"drug exception" to the Bill of Rights created through judicial acquies17
cence to the activities of narcotics agents.
It is this aspect of drug exceptionalism--the effect on constitutional interpretation in the courts-that will be the focus of the following pages.
The goal of this Article is to briefly describe the apparently distortive effects of prohibition on judicial decisionmaking and, more importantly, to
explore why drug exceptionalism occurs in the courts and whether or not
this is an acceptable phenomenon as a matter ofjurisprudence. Throughout the discussion, I will refer to various "big picture" public policy concerns in analyzing the propriety of drug exceptionalism in the courts. But
in the end, this Article does not answer the macro-level exceptionalism
issues of criminalizing narcotics and not alcohol, for instance, or setting
mandatory minimum sentences for drug crime but not for other, seemingly more serious offenses. Instead, my limited goal is to provoke an honest discussion of the micro-level exceptionalism issue: whether suspected
14. Harmelin v. Michigan, 501 U.S. 957, 1024 (1991) (White, J., dissenting)
(quoting Turner v. United States, 396 U.S. 398, 427 (1970) (Black, J.,
dissenting)).
15. See Employment Div. Dep't of Human Res. v. Smith, 494 U.S. 872, 908
(1990) (Blackmun, J., dissenting) (suggesting that Court's free exercise decision
was "a product of overreaction to the serious problems the country's drug crisis has

generated"); Nat'l Treasury Employees Union v. Von Raab, 489 U.S. 656, 680-81
(1989) (ScaliaJ., dissenting) (arguing that drug testing regime approved by Court
was "a kind of immolation of privacy and human dignity in symbolic opposition to
drug use"); Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 635, 641 (1989)
(Marshall, J., dissenting) (attacking Court's "cavalier disregard for the text of the
Constitution" and arguing that "[tihere is no drug exception to the Constitution"); Florida v. Riley, 488 U.S. 445, 466-67 (1989) (Brennan,J., dissenting) (comparing modern drug war tactics to those imposed by omnipresent police of George
Orwell's dystopian classic 1984); United States v. Montoya de Hernandez, 473 U.S.
531, 560 (1985) (Brennan, J., dissenting) (criticizing extended detention of suspected drug courier to search her feces for narcotics and stating, "Neither the law
of the land nor the law of nature supports the notion that petty government officials can require people to excrete on command.").
16. United States v. Barona, 56 F.3d 1087, 1099 (9th Cir. 1995) (Reinhardt, J.,
dissenting); see also United States v. Chavez, 230 F.3d 1089, 1092 (8th Cir. 2000)
(Bright, J., concurring) (describing war on drugs as "an ill-fated attempt to overcome the economic axiom that supply will meet demand," with each case producing "a tragic waste of a man's life, the irrational waste of the taxpayer's money, and
an incredible opportunity cost to the entire community"); John L. Kane, Jr., War
on Narcotics ImperilsJustice System, DEv. POST, Nov. 2, 1997, at I1 (editorial by federal district judge arguing that "we have surrendered many of the freedoms that
made us the freest society in history").
17. See, e.g., DAVID SADOFsKy BAGGINS, DRUG HATE AND THE CORRUPTION OF
AMERICAN JUSTICE 57-58 (1998); Paul Finkelman, The Second Casualty of War: Civil
Liberties and the War on Drugs, 66 S. CAL. L. REV. 1389, 1399 (1993); David Rudovsky,
The Impact of the War on Drugs on ProceduralFairnessand RacialEquality, 1994 U. CHI.
LEGAL F. 237, 245; Steven Wisotsky, Crackdown: The Emerging "DrugException" to the
Bill of Rights, 38 HASTINGS L.J. 889, 889 (1987).
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or accused drug criminals should receive disparate (and presumably
lesser) constitutional protection in the courts.
Part II will largely reiterate the descriptive claims of other legal scholars and jurists, providing a few examples of the drug war's effect on constitutional interpretation. Part III will then offer some rationales as to why
illegal drugs may have received exceptional treatment in the courts. Part
IV will consider whether drug exceptionalism might be consistent with
criminal procedure doctrine through offense-based variations in constitutional protection. Finally, Part V will evaluate whether the drug war
presents the type of threat to national security that might otherwise exempt prohibition from standard doctrinal analysis.
II.

DRUG EXCEPTIONALISM IN THE COURT

Criminal procedure is independent of substantive criminal law, or so
we are led to believe. On their face, the relevant constitutional provisions
do not discriminate among the various categories of crime, as the texts
specify general methods for administering justice rather than drawing
lines between suspects entitled to procedural protections and those who
receive process only as a matter of grace. 18 Pickpockets and bank robbers
alike are supposed to be informed of their Mirandawarnings prior to custodial interrogation, while the ban on unreasonable searches and seizures
is not subject to a "murder scene" exception. 19 And for the most part, the
courts have outwardly refused to incorporate a substantive variable into
20
constitutional criminal procedure.
This substantive neutrality allegedly applies to narcotics offenses as
well. "Those suspected of drug offenses," the Court has argued, "are no
less entitled to [constitutional] protection than those suspected of nondrug offenses." 2 1 Yet scholars and jurists have recognized that the Constitution seems to bend when the criminal procedure rights of drug offenders are at stake. 22 They are accorded, for instance, lesser expectations of
privacy in their homes, cars, personal effects and so on. What has
emerged from the case law, as just mentioned, is drug exceptionalism in
constitutional interpretation-although no majority opinion of any court
in the land would dare admit as much. Some fifteen years ago, Steven
18. But see U.S. CONsT. amend. V (stating that right to grand jury indictment
only guaranteed "for a capital, or otherwise infamous crime"). The great irony of
the "right" to grand jury indictment is that it was originally intended to protect
suspects but is now one of law enforcement's most powerful tools in building a
criminal case.
19. See generally Flippo v. West Virginia, 528 U.S. 11 (1999); Thompson v. Louisiana, 469 U.S. 17 (1984); Mincey v. Arizona, 437 U.S. 385 (1978).
20. See Atwater v. City of Lago Vista, 532 U.S. 318, 354 (2001) (holding that
probable cause of "even a very minor criminal offense" committed in officer's presence is sufficient for warrantless arrest). But see Wisconsin v. Welsh, 446 U.S. 740,
745 (1984) (invalidating nighttime arrest in defendant's home for drunk driving).
21. United States v. Karo, 468 U.S. 705, 717 (1984).
22. See supra notes 13-17 and accompanying text.
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Wisotsky first recognized "the emerging 'drug exception' to the Bill of
Rights and other protections of individual liberties"; 23 and in the ensuing
years, respected scholars like Paul Finkelman and David Rudovsky have
further explored the 'judicial abdication" to drug enforcement prerogatives. 24 By and large, the following analysis will offer a reprise of their
observations and arguments as a means of setting the stage for the balance
of this Article.
As these scholars have noted, 25 drug exceptionalism in judicial decisionmaking is wide-ranging and can be seen in a number of areas of constitutional jurisprudence, including the Court's interpretation of First
Amendment religious freedom, 26 the Sixth Amendment right to counsel, 27 Eighth Amendment limitations on detention and punishment 28 and
the Fourteenth Amendment's guarantee of equal protection.2 9 Nonetheless, this Part will focus on the "hors de combat of the government's so-called
War on Drugs" 3 0-the Fourth Amendment.

23. Wisotsky, supra note 17, at 891.
24. See Finkelman, supra note 17, at 1399; Rudovsky, supra note 17, at 245.
25. See, e.g.,
Finkelman, supra note 17, at 1397 ("[C]ourt decisions related to
the drug war threaten to diminish the First, Fourth, Fifth, Sixth, Seventh, and
Eighth Amendments of the Constitution.").
26. See Employment Div. Dep't of Human Res. v. Smith, 494 U.S. 872, 875
(1990) (holding that Free Exercise Clause did not require religious exception to
state drug laws); see, e.g., id. at 908 (Blackmun,J., dissenting) ("In short, [the decision] effectuates a wholesale overturning of settled law concerning the Religion
Clauses of our Constitution. One hopes that the Court is aware of the consequences, and that its result is not a product of overreaction to the serious problems
the country's drug crisis has generated."); see also Michael W. McConnell, Free ExerciseRevisionism and the Smith Decision, 57 U. CHI. L. REv. 1109, 1120 (1990) (critiquing Smith decision).
27. See Caplin & Dryslade, Chartered v. United States, 491 U.S. 617, 619
(1989) (allowing pre-trial forfeiture of attorney's fees for drug defendants under
federal Comprehensive Drug Abuse Prevention and Control Act); United States v.
Monsanto, 491 U.S. 600, 611 (1989) (same). But see Caplin &Drysdale, 491 U.S. at
635-56 (Blackmun, J., dissenting) (criticizing Court's acquiescence to pre-trial
drug forfeitures).
28. See Harmelin v. Michigan, 501 U.S. 957, 959 (1991) (upholding
mandatory term of life in prison without possibility of parole for drug possession);
United States v. Salerno, 481 U.S. 739, 742 (1987) (upholding pretrial detention
for "serious drug crime"); see also Harmelin, 501 U.S. at 1022 (White,J., dissenting)
("Mere possession of drugs-even in such a large quantity-is not so serious an
offense that it will always warrant, much less mandate, life imprisonment without
the possibility of parole.").
29. See United States v. Armstrong, 517 U.S. 456, 460 (1996) (upholding denial of discovery request for evidence of selective prosecution in crack cocaine
cases); see, e.g., id. at 476-83 (Stevens, J., dissenting) (criticizing discovery denial
given grave disparity between punishment for crack and powder cocaine violations,
between federal and state drug laws, and between race of those prosecuted).
30. United States v. Zapata-Ibarra, 223 F.3d 281, 281 (5th Cir. 2000) (Wiener,

J., dissenting).
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Since its 1967 decision in Katz v. United States,3 1 the Supreme Court's
search and seizure jurisprudence has been based on notions of privacy
rather than property, holding that "the Fourth Amendment protects people, not places,"3 2 and, in particular, expectations of privacy that society is
prepared to consider reasonable.3 3 The Katz formula was clearly intended

to provide individuals with a higher level of security against government
surveillance, but in an ironic twist, the decision has frequently been used
to constrict constitutional rights rather than expand them. As Fourth
Amendment scholars have noted, 34 "reasonableness" may well be the law's
favorite weasel word, beyond hard definition, simple in application and
sufficiently elastic to reach nearly any result. Nowhere does this seem
more evident than in the Court's drug-related cases testing reasonable expectations of privacy.
Consider a series of decisions during the mid- to late-1980s on drug
enforcement activities around private dwellings. Police can ignore "no
trespassing" signs and jump over locked fences to sneak onto the property
surrounding homes.3 5 They may snoop into the buildings adjacent to a
residence, peering at whatever activity is occurring in private sheds or
barns. 3 6 Narcotics agents may parse through garbage bags to uncover
what a citizen is doing in the privacy of his own home. 3 7 And law enforcement may fly over houses in planes or helicopters, spying on an individual's otherwise private backyard activities. 38 According to the Supreme
31. 389 U.S. 347 (1967).

32. Katz, 389 U.S. at 351.
33. See id. at 360-61 (Harlan, J., concurring); see also United States v.Jacobsen,
466 U.S. 109, 113 (1984); Erik Luna, Sovereignty and Suspicion, 48 DUKE L.J. 787,

794 & n.23 (1999).
34. See, e.g.,
Anthony G. Amsterdam, Perspectives on the Fourth Amendment, 58
L. REV. 349, 415 (1974) (describing Fourth Amendment reasonableness test
as "splendid in its flexibility, awful in its unintelligibility, unadministrability, unenforceability and general ooziness").
35. See Oliver v. United States, 466 U.S. 170, 170 (1984).
36. See United States v. Dunn, 480 U.S. 294 (1987). In Dunn, the Supreme
Court held that DEA agents could invade a private ranch by jumping over a perimeter fence, several barbed wire fences, and an interior wooden fence in search of a
drug lab within the rancher's barn. See id. at 296. Using the legal fictions of "curtilage" and "open fields," the Court found no Fourth Amendment violation because
the rancher had no reasonable expectation of privacy in his barn. See id. at 303-05.
37. See California v. Greenwood, 486 U.S. 35 (1988). In Greenwood, drug
agents wanted to find out what the defendant was doing in his home-so badly, in
fact, that they instructed local trash collectors to hand over Greenwood's garbage
for inspection. See id. at 37. After receiving and rummaging through the opaque
plastic bags, the agents found indicia of narcotics use. See id. The Supreme Court
found no Fourth Amendment violation in Greenwood because, once again, the defendant had no reasonable expectation of privacy in his trash that society would
deem legitimate. See id. at 39-43.
38. See California v. Ciraolo, 476 U.S. 207, 208 (1986); Florida v. Riley, 488
U.S. 445, 448 (1989). In Ciraolo, drug agents rented a private airplane to fly over
the defendant's property and, although the man's backyard was enclosed by two
fences and was shielded from view at ground level, the agents were able to spot
MINN.

Published by Villanova University Charles Widger School of Law Digital Repository, 2002

7

Villanova Law Review, Vol. 47, Iss. 4 [2002], Art. 2
VILLANOVA LAW REVIEW

[Vol. 47: p. 753

Court, no reasonable expectation of privacy is implicated in any of these
cases, meaning that such drug war-driven intrusions can be undertaken
without judicial oversight and in the absence of a warrant or probable
cause.
Each of these decisions appeared doctrinally and logically suspect. In
the first case, Oliver v. United States,39 the Supreme Court decided that narcotics agents could ignore a "no trespassing" sign, enter onto a private
farm and thereby violate state trespassing laws in search of marijuana-all
without a warrant or probable cause. Dissenting Justice Thurgood Marshall and scholars such as Stephen Saltzburg dissected the majority's tortured reasoning on a number of fronts: The Court utilized a strict form of
textualism that was impossible to square with nearly two decades of prior
precedents and the majority's own holding;40 it misused the common law
and stretched a sixty-year-old case to create a sweeping limitation on the
Fourth Amendment, despite the fact that the hoary precedent likely did
not survive Katz;4 1 the Court's analysis of land use and "our societal undermarijuana plants from their aerial view. See Ciraolo, 476 U.S. at 209. Because the
relevant portion of the defendant's backyard was not within the curtilage of his
home, he had no reasonable expectation of privacy that society was willing to accept as legitimate. See id. A few years later, the Court decided Riley. In that case,
trees, shrubs and an opaque enclosure prevented law enforcement agents from
peering into the defendant's greenhouse. See Riley, 488 U.S. at 448. So they used a
helicopter to fly over the greenhouse and uncover marijuana cultivation. See id.
The Court concluded that society would not recognize as reasonable any expectation of privacy to be free from drug agents flying over one's home in search of
dope. See id. at 449.
39. 466 U.S. 170 (1984). Oliver was actually two consolidated cases with similar fact patterns. See 466 U.S. at 173-75.
40. The majority used the legal fictions of "curtilage" and "open fields" in
concluding that the farmer had no legitimate expectation of privacy in his extended farm land that society was willing to recognize, and, therefore, was unprotected by the Fourth Amendment. The Court's textual rationale relied on the fact
that an "open field" is not. among the items listed by the Fourth Amendment,
which only provides explicit protection for "persons, houses, papers, and effects."
U.S. CONST. amend. IV; see Oliver, 466 U.S. at 176-77. This type of hyper-literalism
is hard to take seriously in light of prior search and seizure case law: Although
dialogue has no clear-cut textual basis in the Fourth Amendment, Katz had held
that telephone conversations were protected against unwarranted eavesdropping.
See United States v. Katz, 389 U.S. 347 (1967). Likewise, businesses, churches and
other non-residential real property do not fit within the express terms of the
Fourth Amendment and yet they still receive constitutional protection. See, e.g.,
Marshall v. Barlow's Inc., 436 U.S. 307, 311 (1978); G.M. Leasing Corp. v. United
States, 429 U.S. 338, 358-59 (1977). Even the Oliver Court's own holding seemed
to conflict with strict textualism, as it had concluded that the curtilage of a dwelling was protected by the Constitution, even though such parcels were not "persons, houses, papers, or effects." Oliver, 466 U.S. at 180.
41. In particular, the Oliver majority claimed that the Court's 1924 decision in
Hester v. United States, 265 U.S. 57 (1924), supported the common law rule that
open fields are not considered part of the home and therefore do not receive
constitutional protection. Yet the Oliver Court's reliance on Hester was dubious on
at least two grounds. First, Hester's mere two paragraphs of text made no reference
to whether the state officials had witnessed the crime while on public or private
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standing" of constitutional protection demonstrated only conclusory, result-oriented reasoning;4 2 and it left undefined legally dispositive terms for
future police searches while simultaneously rejecting a case-by-case ap43
proach as too ambiguous for law enforcement.
land, whether citizens regularly crossed the relevant piece of property, and
whether the defendant had posted "no trespassing" signs or otherwise attempted
to exclude unwelcome parties. See Stephen A. Saltzburg, Another Victim of Illegal
Narcotics: The Fourth Amendment (as Illustrated by the Open Fields Doctrine), 48 U. PrTr.
L. REv. 1, 8 (1986). A fair reading of Hester, then, leads to the "unremarkable
proposition" that an official can enter onto private property where the public is
not excluded and make observations without a warrant, a substantially different
factual scenario from that in Oliver. 466 U.S. at 194 (Marshall,J., dissenting). Second, and more importantly, it is doubtful whether the concept of open fields survived Katz and its rejection of the "protected areas" jurisprudence. In fact,
immediately after noting that the litigants had cited Hester for the proposition that
open fields are not protected places, Katz, 389 U.S. at 351 n.8, the Katz Court
reached its famous conclusion that "the Fourth Amendment protects people, not
places." Id. at 351.
As for its historical analysis, the Oliver Court argued that the common law
distinguished between an open field and curtilage, a distinction which "implies"
that only the latter receives Fourth Amendment protection. See Oliver, 466 U.S. at
180. But as noted by Professor Stephen Saltzburg, the common law "identified the
curtilage for purposes of defining the crime of burglary, not to eliminate protection against unlawful invasions of land." Saltzburg, supra,at 14. As such, the Oliver
Court drew a constitutional line based on a wholly inapplicable distinction. Skepticism of this argument is only enhanced by the Court's later rejection of the more
appropriate common law principle of trespass as a limitation on state surveillance.
See Oliver, 466 U.S. at 183-84.
42. The reasoning on these points was obscure at best, culminating in a
rather terse conclusion: "There is no societal interest in protecting the privacy of
those activities, such as the cultivation of crops, that occur in open fields." Oliver,
466 U.S. at 179. The Court's ipse dixit was troublesome on any number of counts.
As the dissent noted, the narrow focus on a specific activity taking place on the
property "reflects a misunderstanding of the level of generality on which the constitutional analysis must proceed." Id. at 191 n.13. Instead, the question is the
reasonable uses of a particular space rather than its specific use at a given time. See
id. In recognizing the special solicitude given the home because of its use for rest
and sexual intimacy, for instance, the Court does not ask whether the resident was
in fact asleep or engaged in intercourse at the time of state intrusion. Moreover,
by focusing on "crops" (read "marijuana") and the owner's criminal activity on his
property, the Court employed the exact type of outcome-determinative reasoning
it allegedly abhors: The defendant has no Fourth Amendment protection precisely
because he is growing illegal drugs. Finally, the majority's appraisal of societal
expectations of privacy was not only by raw declaration but, in fact, seems to be
inconsistent with empirical analysis. For example, two researchers determined
that people found the search in Oliver to be more intrusive than inspections of
burned-down houses or residential plumbing and wiring. See Christopher
Slobogin & Joseph E. Schumacher, Reasonable Expectations of Privacy and Autonomy
in Fourth Amendment Cases: An Empirical Look at "UnderstandingsRecognized and Permitted y Society," 42 DuKE L.J. 727, 762 (1993). Yet the Supreme Court has held
that only the former implicate Fourth Amendment guarantees. See Michigan v.
Clifford, 464 U.S. 287, 290 (1984) (requiring warrant for investigation of burneddown residence); Camara v. Mun. Court, 387 U.S. 523, 525 (1967) (requiring warrant for residential safety inspections).
43. According to the Court, requiring police to limit intrusions based on,
among other things, "no trespassing" signs and erected fences on property lines
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If these shortcomings were not enough, one might simply inject a
different substantive crime into Oliver and its progeny to test the drug
war's manipulative effect. Imagine that instead of drugs in the above
cases, a law enforcement agent was after young lovers-too young, in fact,
to legally engage in intimate relations. The agent has a hunch that a number of teenage couples are violating statutory rape laws, but he lacks any
evidence of these crimes. He nonetheless uses each of the previously mentioned police strategies to try to uncover underage sexual activity in a fact
pattern that might go something like this:
The officer ignores a "no trespassing" sign on the outskirts of a
farmer's private property, violating state trespassing law, and
stumbles across the proverbial farmer's daughter and a young
farmhand in the midst of an intimate frolic. He catches another
couple byjumping over a series of fences and peering into a private barn, where he sees the offenders rolling in the hay, so to
speak. In another case, the agent flies over a private home and
its surrounding property, and, hovering over the backyard greenhouse, sees still another couple in the act. And finally, the officer
watches a young man take out the trash from his home, waiting
for the teenager to drive off with his underage girlfriend. He
then rummages through the garbage and uncovers evidence of
sexual activity (for example, a soiled condom).
Now does it seem likely that the Court would uphold these searches as
constitutional? In the absence of the drug war, could the government
muster the necessary five votes to validate the agent's trespassing on private property or peering into a barn for evidence ofjuvenile peccadilloes?
To me, at least, it seems highly unlikely that a Supreme Court constituted
in a drug war-free world would place its imprimatur on such police tactics.
This hypothetical is intentionally provocative, trying to stir emotions and
sensibilities in the reader. But it does raise some important issues that
might impact the decisionmaking process, including: the relative seriousness of drug offenses versus statutory rape and thus the social necessity for
criminalization; the susceptibility of each crime to social stereotyping
based on race and the tendency of these crimes to be enforced with rawould force them to rely on "' [a] highly sophisticated set of rules, qualified by all
sorts of ifs, ands, and buts and requiring the drawing of subtle nuances and hairline distinctions."' Oliver, 466 U.S. at 181 (quoting New York v. Belton, 453 U.S.
454, 458 (1981) (quoting Wayne R. LaFave, "Case-By-CaseAdjudication" Versus "StandardizedProcedures": The Robinson Dilemma, 1974 SuP. CT. RELv. 127, 142)). And yet,

law enforcement is left with only the ambiguous definition of constitutionally protected "curtilage" as "the land immediately surrounding and associated with the
home." Id. at 180. Moreover, the Court never attempts to define "open fields"except implicitly as not curtilage-and it even notes that an "open field need be
neither 'open' nor a 'field' as those terms are used in common speech." Id. at 180
n.11. It seems inexplicable how the nebulous terms "curtilage" and "open field"
provide more definite guidelines for police than tangible, physical limitations such
as warning signs and fences.

https://digitalcommons.law.villanova.edu/vlr/vol47/iss4/2

10

Luna: Drug Exceptionalism

2002]

DRUG EXCEPTIONALISM

cially disproportionate effects; and how all of this bears on society's tolerance for more aggressive police investigation. Yet if we assume that the
Fourth Amendment is not offense specific, as the Court has claimed, it
should not matter what crime is inserted into the fact pattern. If society
has reasonable expectations of privacy to be free from law enforcement
peering into our greenhouses and barns for sexual naughtiness, then for
purposes of search and seizure doctrine, those same expectations and protections should hold when drug agents engage in identical conduct but in
pursuit of illegal narcotics.
The apparent distortion of Fourth Amendment doctrine is further
demonstrated by a pair of Supreme Court decisions on the search and
seizure rights of houseguests. In Minnesota v. Olson," the police entered
the home where a suspected robber and murderer had been spending the
night as a guest and arrested him without a warrant or any exigency. 45 In
Minnesota v. Carter,46 a police officer peered through a small gap in an
apartment's drawn window blind and witnessed the resident bagging up
cocaine with her house guests. 47 Despite the fact that in both cases the
defendants were neither the homeowners nor long-term occupants but instead were solely present with the permission of their respective hosts, only
the robber-murderer maintained a legitimate expectation of privacy that
had been violated by the state. According to the Carter Court, the drug
dealers had no Fourth Amendment protection because they were engaged
in a "purely commercial" transaction, were in the home for a relatively
48
short period of time and had no previous association with the resident.
As with Oliver and its descendants, Carterpresents a troubled opinion.
The case largely ignores the special solicitude given to private dwellings,
while, in turn, encouraging law enforcement to bust into homes on the
chance that someone inside is not an overnight guest.49 The decision also
seems doctrinally jarring when placed along side prior case law: Apparently, an individual has greater Fourth Amendment protection when executing a business deal by public phone (for example, placing an illegal bet
in Katz) than when performing a commercial transaction in a residence
(bagging up drugs in Carter).5o
In addition, it might be interesting to tinker with the Carter decision a
bit, once again substituting a non-drug offense into the fact pattern: If
instead of bagging up drugs, the resident was a prostitute and Carter was
her 'john," would the Supreme Court have held that the defendant had
no reasonable expectation of privacy as a short-term business guest in another person's home? One might also test the majority's opinion by
44. 495 U.S. 91 (1990).
45. See Olson, 495 U.S. at 93-94.

46. 525 U.S. 83 (1998).
47. See Carter, 525 U.S. at 85-86.
48. See id.at 91.
49. See id. at 106-08 (Ginsburg, J., dissenting).
50. See id. at 111 (Ginsburg, J., dissenting).
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stretching the announced principle to its natural conclusion. What if the
defendants had been bagging up drugs for eighteen hours straight, if they
took a short nap break halfway through the job, if they were watching a
ballgame while chopping up the drugs, or if they were high school chums
of the homeowner-would they now be protected by the Fourth Amendment? The supposed predicts for the Supreme Court's decision-"the
purely commercial nature of the transaction . . ., the relatively short pe-

riod of time on the premises, and the lack of any previous connection
between [the defendants] and the householder"l5 '-would no longer exist. In the end, the Court's decision seemed to be directed not just at any
house guests but at those involved in the drug trade.
A final and particularly disconcerting example of drug exceptionalism involves the phenomenon of racial profiling. Sometimes derisively referred to as "DWB" ("Driving While Black" or "Driving While Brown"),
racial profiling can be defined as the use of race as a proxy for crime,
allegedly justified by a propensity toward crime which, in turn,justifies the
detention and search of individuals in public spaces-standing or walking
on the streets, driving on highways, commuting on buses or trains, flying
on airplanes and engaging in other activities of modern life. Under this
definition, statistical data, high-profile cases and anecdotal evidence all
52
seem to point toward a pervasive problem in America today.
51. Id. at 91 (opinion of the court).
52. A 1999 Gallup poll found that three out of four young black men claim to
have been victims of racial profiling. See Will Lester, Most in Poll Think Police Racially Profile Motorists, ARIZ. RmuB., Dec. 11, 1999, at Al. Another survey found that
two-thirds of all African-Americans believe that the police are racially prejudiced.

See

BUREAU OF JUSTICE STATISTICS,

U.S.

DEP'T OF JUSTICE,

1998

SOURCEBOOK OF

STATISTICS 111 tbl. 2.28 (2000). Likewise, the Department ofJustice released national statistics from 1999 showing that blacks were more likely
than any other demographic group to be stopped, to be searched, and to experience the threat or use of police force. See PATRICK A. LANGAN ET AL., U.S. DEP'T OF
JUSTICE, CONTACTS BETWEEN POLICE AND THE PUBLIC: FINDINGS FROM THE 1999 NATIONAL SURVEY (2001). Some might shake off these troubling numbers as the result of reporting bias, the tendency of like-minded individuals to claim
victimization without a basis in fact. And yet empirical studies have confirmed the
phenomenon without reliance on self-reported incidents. In 1992, the Orlando
Sentinel found that, although the vast majority of freeway drivers in Volusia County,
Florida were white, minorities constituted nearly 70% of stopped motorists and
more than 80% of those whose cars were searched. SeeJeff Brazil & Steve Perry,
Color of DriverIs Key to Stops in 1-95 Videos, ORLANDO SENTINEL, Aug. 23, 1992, at Al;
CRIMINAL JUSTICE

Henry Pierson Curtis, Statistics Show Pattern of Discrimination, ORLANDO

SENTINEL,

Aug. 23, 1992, at All; see also David A. Harris, "DrivingWhile Black" and All Other
Traffic Offenses: The Supreme Court and Pretextual Traffic Stops, 87J. CRIM. L. & CRIMINOLOGY 544, 561-63 (1997) [hereinafter Harris, "DrivingWhile Black'] (discussing
racial profiling in Volusia County). A 1993 study conducted for a state criminal
case determined that 46% of cars stopped on the New Jersey Turnpike had black
occupants, despite the fact that blacks made up less than 14% of all motorists on
that road. See State v. Soto, 734 A.2d 350, 351-53 (N.J. Super. Ct. Law Div. 1996)
(detailing results of statistical study); see also David A. Harris, The Stories, the Statistics, and the Law: Why "DrivingWhile Black" Matters, 84 MINN. L. REV. 265, 277-80
(1999) [hereinafter Harris, The Stories] (discussing racial profiling on New Jersey
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Turnpike). Finally, a 1996 study conducted for a federal civil rights lawsuit found
that black drivers on a stretch of Maryland's Interstate 95 were less than 18% of
those who violated traffic laws but nearly 73% of stopped motorists. See Harris, The
Stories, supra, at 280-81. As one leading expert explained, "The probability that
black Interstate 95 drivers are subject to searches at so high a rate by chance is less
than one in one quintillion." Tracey Maclin, Race and the Fourth Amendment, 51
Vand. L. Rev. 333, 351-52 (1998) (quoting Dr. John Lamberth); see also Harris,
"DrivingWhile Black" supra, 563-66 (discussing racial profiling on Interstate 95).
Still, the public is only made aware of the practice when famous minorities are
targeted or when the victims happen to be innocent and willing to press their case
in court, such as the four young basketball players who recently received almost
$13 million for being profiled and shot at by NewJersey state troopers. See Robert
Schwaneberg & Brian Donohue, Price of Pike Shooting: $12.9 Million to Victims, STARLEDGER (Newark, N.J.), Feb. 3, 2001, at 1. At first glance, the ranks of the racially
profiled looks like a "who's who" list of black America: actors LeVar Burton, Will
Smith, Wesley Snipes and Blair Underwood, scholar Cornel West, publisher Earl
Graves, O.J. attorneys Johnnie Cochran and Chris Darden, Broadway performer
Alton White, professional football players, basketball stars, Olympic athletes and at
least one Hall of Fame second baseman. See, e.g., Morgan v. Woessner, 997 F.2d
1244, 1254 (9th Cir. 1993) (holding that Morgan's seizure was illegal); Victor Merina,Joe Morgan's Suit ProtestsDrug "Profile",L.A. TIMES, Aug. 7, 1990, at BI (discussing baseball legend Joe Morgan's federal civil rights lawsuit against City of Los
Angeles for illegal racial profiling at Los Angeles International Airport); see also
Washington v. Lambert, 98 F.3d 1181, 1182 n.1 (9th Cir. 1996) (noting dubious
seizures of Morgan, basketball star Jamaal Wilkes, Olympic medalist Al Joyner and
actors Wesley Snipes and Blair Underwood); Josh Getlin, N.Y. Case Triggers Police
"RacialProfiling"Debate,L.A. TIMES, Oct. 25, 1999, at Al (describing racial profiling
arrest of Alton White); Harris, The Stories, supra, at 265-66 (noting racial profiling
of Marcus Allen, LeVar Burton, Johnnie Cochran, Al Joyner, Edwin Moses, Will
Smith, Wesley Snipes and Blare Underwood); KENNETH MEEKS, DRIVING WHILE
BLACK 172-73 (2000) (noting racial profiling of Chris Darden and Alton White);
Leonard Pitts, Police Must End Racial Profiling,NEW ORLEANS TIMES-PICAYUNE, June
17, 1999, at B7 (noting racial profiling arrests of Earl Graves, Joe Morgan, Blair
Underwood and Jamaal Wilkes); Anna Quindlen, America Still Stymied by Great Unequalizer, CHI. TRIB., Mar. 12, 2000, at 42 (noting racial profiling of Cornel West).
As a baseball fan, I would like to believe that someone in the chain of command barked at the offending agent: Nice police work, Kojak, you just profiledJoe Morgan! But this officer, like many low-level agents, may have skated discipline
precisely because he was following the lead of his superiors. In March of 1999, for
example, the soon-to-be-former Superintendent of the New Jersey State Police
claimed that minorities were the primary traffickers of illegal narcotics, which, in
turn, justified the racial disparity in detentions and arrests. See Joe Donohue,
TrooperBoss: Race Plays Role in Drug Crimes, But He Says Race Is a Factorin Drug Crimes,
STAR-LEDGER (Newark, N.J.), Feb. 28, 1999, at Al (detailing remarks by NewJersey
State Police Superintendent Carl Williams). The top cop for the Los Angeles Police Department concurred in a 1999 interview for the New York Times Magazine:
"The [racial] profile didn't get invented for nothing," argued Police Chief Bernard Parks. Jeffrey Goldberg, The Color of Suspicion, N.Y. TIMES, June 20, 1999
(Magazine), at 51. "This isn't brain surgery," he noted, but instead "common
sense." See id. These admissions of bias in policing seem relatively tame compared
to other examples of racial profiling-the informal group of Ohio police officers
who referred to themselves as the "Special Nigger Arrest Team," for instance, or
the memo from the Pennsylvania State Police directing financial institutions to
"take photos of any black males or females coming into a bank who may look
suspicious" and to then notify the authorities. See Michael A. Fletcher, Driven to
Extremes, WASH. POST, Mar. 29, 1996, at Al (noting racist Ohio police officer
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Racial profiling is inextricably intertwined with prohibition, with the
war on drugs giving birth to the "drug courier profile," the prototype for
the more general racial profile. 5 3 This connection should come as no
shock, at least to anyone familiar with the current ethos of policing. Ask
yourself one question: What type of crime is law enforcement after when it
racially profiles? Then read the cases; consider the media coverage; listen
to the political rhetoric. With notable exceptions (illegal immigration and
terrorism), the underlying offense is the possession or distribution of narcotics. When officers shake down inner-city residents or pull over minority
motorists pursuant to the racial profile, they are not after child molesters
or tax dodgers or kidnappers or arsonists. Instead, the racial profile is, by
and large, a tool of drug enforcement to target those who use, carry or sell
contraband.
The Supreme Court has never expressly condoned the practice of racial profiling by drug enforcement, although it did state in a couple of
border patrol cases from the mid-1970s that race "clearly is relevant to the
54
law enforcement need to be served" in interdicting illegal immigrants,
and that "[t]he likelihood that any given person of Mexican ancestry is an
55
alien is high enough to make Mexican appearance a relevant factor."
But in practice, the Court has effectively authorized racial profiling for
narcotics by ignoring pretextual stops and the resulting searches and
seizures. Consistent with the Fourth Amendment, police may stop vehicles
for any traffic violation, even if the officer was really just pulling over minority motorists in pursuit of illegal drugs. 56 In fact, traffic stops can be
group); Sheri Lynn Johnson, Race and the Decision to Detain a Suspect, 93 YALE L.J.
214, 236-37 (1983) (detailing Pennsylvania State Police memo).
53. Inspired by the FAA's profile of airline hijackers, the Drug Enforcement
Agency (DEA) created the "drug courier profile" in the 1970s by compiling a list of
characteristics and conduct indicative of airline passengers trafficking narcotics.
Among the identifying traits was a traveler's race or ethnicity, calling for heightened surveillance and targeted inquiries. Since that time, the DEA has attempted
to micro-manage the drug war by its own interdiction efforts and encouragement
of local law enforcement. Through "Operation Pipeline," for instance, the DEA
has trained countless police officers to spot drug couriers on streets and highways.
Although top officials deny teaching race as an ingredient for interdiction, "some
of the training materials used and produced in conjunction with [Operation]
Pipeline and other associated programs have implicitly (if not explicitly) encouraged the targeting of minority motorists." David A. Harris, Driving While Black:
Racial Profilingon Our Nation's Highway, ACLU Special Report (June 1999), available at http://www.aclu.org/profiling/report/index.html; see also Goldberg, supra
note 52; Morgan Cloud, Search and Seizure by the Numbers: The Drug CourierProfile and
JudicialReview of Investigative Formulas, 65 B.U. L. REV. 843 (1985).
54. See United States v. Brignoni-Ponce, 422 U.S. 873, 886-87 (1975).
55. United States v. Martinez-Fuerte, 428 U.S. 543, 563 n.17 (1976).
56. In Whren v. United States, the Court allowed law enforcement agents to stop
vehicles for traffic violations without inquiry into their real motives or "subjective
intentions." 517 U.S. 806, 813 (1996). Or, to paraphrase, cops can racially profile
so long as they also have a pretextual explanation for the judge's edification, such
as the motorist's speeding or failing to come to a complete stop. Given that nearly
every driver violates some traffic law nearly every time he or she steps behind the

https://digitalcommons.law.villanova.edu/vlr/vol47/iss4/2

14

Luna: Drug Exceptionalism

2002]

DRUG EXCEPTIONALISM

based on otherwise innocent conduct and without probable cause that the
law has been violated so long as the "totality of the circumstances" suggests
that crime may be afoot. 5 7 Once the car has been stopped, police can
58
then conduct a variety of searches aimed at uncovering narcotics.
If nothing else, at least the Court has not explicitly held that race or
ethnicity can justify a detention and investigation for drug crime-although some lower court decisions have held as much in sustaining the
racially motivated activities of drug enforcement. In United States v. Taylor,59 the evidence clearly demonstrated that a traveler was singled out for
drug interdiction "solely because he was an African-American," 60 but the
majority refused to even address the issue because the defendant's initial
encounter with law enforcement was "consensual." 6 1 In United States v.
Harvey,62 the officer repeatedly admitted that he stopped the defendant's
vehicle because the occupants were African-American, noting, for instance, that "[a]lmost every time that we have arrested drug traffickers
from Detroit, they're usually young black males driving old cars." 63 Yet
the majority quibbled over the relevant testimony, 64 and, in the words of
one dissenter, demonstrated "indifference to the officer's use of race as a

wheel (my favorite is the Utah law requiring a three-second signal before any lane
change, see UTAH CODE ANN. § 41-6-69 (1993)), law enforcement has ample legal
cover when engaged in racial profiling.
57. See United States v. Arvizu, 122 S. Ct. 744, 746 (2002) (holding that reasonable suspicion can be based on seemingly innocent conduct).
58. See, e.g., JosHUA DRESSLER, UNDERSTANDING CRIMINAL PROCEDURE 183-240
(2d ed. 1997) (describing various searches that might apply in context of traffic
stops). Of course, an aggrieved individual might claim that he has been the subject of racial profiling in violation of his Fourteenth Amendment rights, but in
order to obtain information necessary to support an equal protection claim, he
must first demonstrate that "similarly situated individuals of a different race" could
have been detained or arrested but were not. See United States v. Armstrong, 517
U.S. 456, 465 (1996). The catch-22 is that victims must already possess the information-evidence of similarly situated Caucasians avoiding police contact-before
the state can be forced to turn over such information.
59. 956 F.2d 572 (6th Cir. 1992).
60. Taylor, 956 F.2d at 580 (Keith,J., dissenting); id. at 590 (Martin,J., dissenting) ("It is apparent that because of his race and his clothing in addition to his
nervousness, Taylor was singled out as he deplaned."); id. at 591 (Jones,J., dissenting) ("There was absolutely no articulable basis, except for race, for the law enforcement agents' decision to 'fix' on the appellant as he deplaned at the
Memphis airport.").
61. See id. at 578 (stating that because initial encounter was "consensual and
uncoerced, it is unnecessary to consider or decide.., whether the officers' surveillance of Taylor was motivated to any degree by his race").
62. 16 F.3d 109 (6th Cir. 1994).
63.
Harvey,
petition
64.

See Harvey, 16 F.3d at 113 (Keith, J., dissenting); see also United States v.
24 F.3d 795, 797 (6th Cir. 1994) (Martin, J., dissenting from denial of
for rehearing en banc).
Harvey, 16 F.3d at 112 n.3 (majority opinion).
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proxy for probable cause." 65 But in United States v. Weaver,6 6 the majority
opinion did not even try to disguise the fact that law enforcement focused
on a particular traveler because he was a young black male: Race was an
acceptable factor in the ultimate decision to detain the defendant as a
67
potential drug courier.
III.

THE CAUSES OF DRUG EXCEPTIONALISM

Collectively, these and other cases offer a type of evidence that drugs
and drug enforcement have received exceptional treatment in the legal
system, allowing government officials to invade privacy, restrict liberty and
deny equality in ways that might well be deemed unacceptable in other
contexts. But although the idea of drug exceptionalism in the courts is
supported by noted scholars like Professors Finkelman and Saltzburg and
appears to be accepted within the literature, reasonable minds can differ
in case interpretation. One can argue with a straight face that Oliver was
68
consistent with prior Court precedent on the concept of "open fields,"
or that the line drawn by the Carter opinion was perfectly sensible rather
than outcome-determinative hairsplitting. Part II of this Article also asked
a number of rhetorical questions and made some key assumptions that are
debatable. Arguably, the Justices could have reached the exact same conclusions if the underlying crime involved consensual sex rather than
narcotics.
But let us assume for present purposes that those scholars who have
opined on the drug exception to the Bill of Rights are correct-drug exceptionalism in constitutional interpretation does, in fact, exist as a descriptive matter. The question, then, is why the courts have been willing to
bend the Constitution when drug war prerogatives are at stake. As might
have been expected, a single clear answer is difficult to discern, given that
any number of explanations are possible and each judge will have his or
her own reasons for acquiescing to drug enforcement. Nonetheless, this
Part will offer a handful of rationales that may help to account for drug
exceptionalism in the courts.
To begin with, drug offenses are "victimless"-involving willing buyers
and sellers-and therefore lack the elements of force, theft or fraud commonly associated with crimes against persons or property. 69 As a result,
drug violations will typically lack an injured party or complaining witness,
someone who can set a criminal investigation in motion and provide rele65. Harvey, 24 F.3d at 798 (Jones, J., dissenting from denial of petition for
rehearing en banc).
66. 966 F.2d 391 (8th Cir. 1992).
67. See Weaver, 966 F.2d at 394 n.2 (noting as factor in detaining defendant
"that he was a roughly dressed young black male").
68. See supra note 41 and accompanying text (discussing Hester v. United States,
265 U.S. 57 (1924)).
69. Cf Erik Luna, PrincipledEnforcement of Penal Codes, 4 BuFF. CRIM. L. REV.
515, 531-32 n.85 (2000) (defining vice crime).
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vant information that furthers the police inquiry. Government officials
must instead rely on various forms of chicanery to detect illegal narcotics,
including the use of paid informants, undercover agents, sting operations,
drug courier profiles, random searches, various types of electronic surveillance and so on. 7° Judges are not oblivious to this reality; the seemingly
required skullduggery of drug enforcement is a constant theme in trial
and appellate courts across the nation. Moreover, drug offenses are frequently viewed as indicators or precursors of more serious crime, 7 1 adding
credence to the perceived righteousness of pursuing drug offenders at any
cost. So although the intrusive activities of drug enforcement stretch the
envelope of acceptable government practices and place an intense strain
on constitutional protections, 72 judges may feel that they have no choice
but to defer to the police based on the unique nature of the underlying
crime.
These pressures are amplified by the sheer magnitude of drug crime
and enforcement activities. As noted earlier, all levels of government
spend billions of dollars chasing the millions of Americans who are involved in the multi-billion dollar market for illegal narcotics. 73 What the
combination of vast and expensive drug use and enormous drug control
budgets tends to produce, of course, is large numbers of drug-related investigations, arrests, seizures, prosecutions, convictions and inmates. Drug
crime constitutes the top offense leading to arrest, with more than 1.5
million drug arrests in 1999, a number that has nearly tripled in less than
two decades. 74 For what it is worth, the distribution of drug arrests between simple possession versus sales and manufacturing has remained

70. See, e.g., United States v. Mendenhall, 446 U.S. 544, 562 (1980) (Powell,J.,
concurring) ("[T]he obstacles to detection of illegal conduct may be unmatched

in any other area of law enforcement."). To be clear, the hard-to-detect rationale
for judicial leniency is a type of non sequitur: The mere fact that it is tough for
police to uncover crime that is both victimless and occurs behind closed doors
does not warrant drug exceptionalism any more than it would justify a judicial
exception for statutory rape, prostitution or gambling.
Spiros A. Tsimbinos, Is It Time to Change the Rockefeller Drug Laws?,
71. See, e.g.,
13 ST. JOHN'S J. LEGAL COMMENT. 613, 633 (1998) (noting alleged relationship
between drugs and serious crime).
72. See, e.g., John Kaplan, The Limits of the Exclusionary Rule, 26 STAN. L. REv.
1027, 1028 (1974) ("This lack of a complainant forces the police to use other tactics which not only are less effective than a victim's complaint, but which also tend
to intrude upon constitutional values."); Richard A. Posner, Security Versus Civil
Liberties, ATLANTIC MONTHLY, Dec. 2001, at 46 (arguing that "intrusive methods" of
drug enforcement "put pressure on civil liberties"); cf HERBERT L. PACKER, THE
LIMITs OF THE CRIMINAL SANCTION 296-366 (1968) (providing classic analysis of
conflict between enforcing vice laws and protecting personal privacy).
73. See supra note 10-12 and accompanying text.
74. See Bureau of Justice Statistics, Drugs and Crime Facts: CorrectionalPopulations and Facilities,available at http://www.ojp.usdoj.gov/bjs/dcf/enforce.htm (last
visited Apr. 8, 2002).
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roughly the same over the years, with about 80% of all arrests being for
drug possession and around 20% for drug sales or manufacturing. 75
On the prosecution side, nearly one-third of all criminal matters investigated by U.S. Attorneys are for suspected drug offenses, almost double
the percentage from the early 1980S. 76 In turn, drug offenders were more
likely than others to be prosecuted in federal court. In 1981, drug defendants accounted for less than one-fifth of all federal prosecutions, but com77
prised 37% of prosecutions in 1999.

From the judicial perspective, the number of drug cases per federal
trial judge more than tripled since the early 1980s, 78 while the number of
drug defendants in federal court more than quadrupled over the past two
decades. 79 As could be expected in light of these numbers, there are
more drug cases and convictions in the federal system than for any other
offense, constituting more than 35% of all convicted defendants in federal
court.8 0 The proportion of all state felony convictions for drug offenses is
81
nearly identical.
In 1999, 92% of those convicted of federal drug crimes received
prison time, and of those who were incarcerated,8 2 61% were subject to
mandatory minimum sentences. 8 3 Drug defendants received some of the
stiffest punishment in the federal system-on average, more than six years
imprisonment for all drug crime 8 4 and about ten years for crack cocaine
offenses 8 5-resulting
in a federal prison population of 60% drug
8 6

offenders.

Given these numbers, it is not surprising that drug offenses dominate
the criminal appellate docket for the federal circuit courts, with drug cases
75. See 1999

SOURCEBOOK,

supra note 10, at 379 tbl. 4.29.

76. See
1999

BUREAU OF JUSTICE STATISTICS, FEDERAL CRIMINAL CASE PROCESSING,
WITH TRENDS 1982-99 (Feb. 2001) [hereinafter CASE PROCESSING]; BUREAU OF

FEDERAL DRUG OFFENDERS, 1999 WITii TRENDS 1984-99 (Aug.
2001) [hereinafter FEDERAL DRUG OFFENDERS].
77. See CASE PROCESSING, supra note 76, at 10; Bureau of Justice Statistics,
Drugs and Crime Facts: PretrialRelease, Prosecution, and Adjudication [hereinafter PretrialRelease], available at http://www.ojp.usdoj.gov/bjs/dcf/ptrpa.htm (last visited
Apr. 8, 2002).
78. See 1999 SOURCEBOOK, supra note 10, at 400 tbl. 5.7.
79. Id. at 445 tbl. 5.42.
80. See 1999 SOURCEBOOK, supra note 10, at 420 tbl. 5.22; CASE PROCESSING,
supra note 76, at 10.
81. See 1999 SOURCEBOOK, supra note 10, at 453 tbl. 5.49.
82. Id. at 423 tbl. 5.25.
83. See Pretrial Release, supra note 77, available at http://www.ojp.usdoj.gov/
bjs/dcf/ptrpa.htm.
84. See 1999 SOURCEBOOK, supra note 10, at 423 tbl. 5.25; CASE PROCESSING,
supra note 76, at 33.
85. See FEDERAL DRUG OFFENDERS, supra note 76, at 9.
86. See 1999 SOURCEBOOK, supra note 10, at 519 tbl. 6.47; Bureau of Justice
Statistics, Drugs and Crime Facts: CorrectionalPopulations and Facilities, available at
http://www.ojp.usdoj.gov/bjs/dcf/correct.htm#Federal (last visited Apr. 8, 2002).
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constituting nearly half of all criminal appeals.8 7 Drug prosecutions also
seem to have a disproportionate role in the highest federal court, the U.S.
Supreme Court, as well as the various state appellate courts. This unbalanced distribution among criminal appeals is manifested in the underlying crimes that drive the development of criminal procedure doctrine. Of
the roughly ten dozen search and seizure cases decided by the Supreme
Court over the past two decades, more than half involved drug offenses.
The federal circuit encompassing my home state of Utah, the Tenth Circuit, published more than 500 Fourth Amendment opinions during that
same period, with two-thirds of those cases involving narcotics prosecutions. Drugs were also implicated in nearly two-thirds of all search and
88
seizure opinions issued by Utah's state appellate judiciary.
It seems possible to respond to these numbers with a variation on an
old quip-there are lies, damn lies and drug war statistics. One could
argue that the figures provide evidence of success in the war on drugs:
Narcotics laws are being scrupulously enforced as intended, with more
drugs being seized, more drug dealers and users being caught, and more
drug offenders being sentenced. To others, these numbers demonstrate
the great failure of the drug war, that narcotics cases and draconian
sentences have been increasing while the issues related to drug use and
abuse remain unaffected. From this perspective, the statistics only confirm
the futility of drug law enforcement.
But what cannot be denied by either side, I believe, are much simpler
claims: These statistics demonstrate that illegal drugs are being purchased
and consumed in enormous quantities, that the war on drugs has resulted
in a vast increase in drug defendants in the American criminal justice system, that these cases have placed an enormous strain on an already
strapped judiciary, and that the courts have been forced to confront various legal issues that may never have surfaced in the absence of prohibition. In turn, the sheer volume of cases often compels judges to cut
comers, to accept the constitutionality of an agent's actions on his word,
to deny suppression motions and to thereby streamline the process toward
an eventual plea bargain, all in service ofjudicial economy.
In addition to the size of drug enforcement efforts and the triage reality of the typical trial court system, there may be substantial personal and
professional pressures on any given judge to toe the line. There is no
neutrality in the war on drugs, or so it seems; you are either for drug enforcement or against it, you are either for drug use and abuse or you are
87. See 1999 SOURCEBOOK, supra note 10, at 466 tbl. 5.72; CASE PROCESSING,
supra note 76, at 13.
88. Westlaw search, conducted on October 7, 2001 (on file with author)
(finding that seventy of 126 search and seizures cases decided by United States
Supreme Court involved drug offenses, 365 of the 554 search and seizure cases
decided by United States Court of Appeals for Tenth Circuit involved drug offenses, and 155 of 248 search and seizure cases decided by Utah state appellate

courts involved drug offenses).
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against them. And given that drug defendants are not necessarily nice
people-most have "issues," so to speak, and many are members of organized crime syndicates and street gangs-the overwhelming temptation is to
deny the motion to suppress, to sentence the defendant to hard time, to
affirm the conviction on appeal and so on.89 As a result, few trial judges
have the nerve to rule in favor of the drug defendant absent irrefutable
precedent supporting the decision, and, in turn, those who do grant drugrelated suppression motions are subject to rebuke by reviewing courts.9 0
The combination of these pressures has engendered a type ofjudicial
hegemony on the topic of drugs and drug enforcement, with anything less
than total agreement with the goals of prohibition being viewed as scandalous or unpatriotic. The Supreme Court itself has noted "the pernicious
effects of the drug epidemic in this country,"9 1 "the horrors of drug trafficking," 92 and "the veritable national crisis in law enforcement caused by
smuggling of illicit narcotics,"9 3 presenting "one of the greatest problems
affecting the health and welfare of our population" 94 and thereby demonstrating a "compelling interest in detecting those who would traffic in
89. See, e.g., Harry T. Edwards, The JudicialFunction and the Elusive Goal of Principled Decisionmaking, 1991 Wis. L. REv. 837, 839-40.
Most judges will feel no sympathy for a drug dealer who has been found
with a huge cache of illegal drugs-not even when the drug dealer has
been the victim of an illegal search. Too many people have died due to
illegal drugs, and the lives of too many young people have been lost to
drug addiction. So the pressure to uphold the conviction of one who has
been found with illegal drugs often is very real in the mind of any judge.
The pressure to uphold the constitutional principle prohibiting illegal
searches should be no less significant in the mind of the judge, but-in
reality-this consideration may seem less urgent to the judge (especially
when the defendant has been caught with goods-in-hand). Judges are
affected by normal human emotions, so a situation like this poses a dilemma of a sort for any decisionmaker.
Id.
90. See, e.g., United States v. Lewis, 921 F.2d 1294, 1296 (D.C. Cir. 1990) (paraphrasing trial court rulings as follows: "A police officer who questions and
searches consenting passengers aboard a bus, the judges ruled, commits a per se
violation of the Constitution that is reminiscent of abuses under George III, Hitler,
and Stalin."). But see United States v. Alexander, 755 F. Supp. 448, 453 (D.D.C.
1991) ("I take the liberty of expressing my dismay at the Court of Appeals' disparaging description of the District Court opinions in Cothran and Lewis .... In my
view the War on Drugs and the activities of the Metropolitan Police Department's
dedicated drug interdiction officers make timely and relevant reminders of the
Eighteenth Century origins of the Fourth Amendment and of more contemporary
events which evidence the vulnerability of the liberties it is designed to protect.
Disparagement of these reminders disserves the common enterprise of federal
courts."). Many thanks to Professor Mike Simons for bringing these cases to my
attention.
91. Harmelin v. Michigan, 501 U.S. 957, 1003 (1991) (Kennedy, J.,
concurring).
92. Illinois v. Gates, 462 U.S. 213, 241 (1983).
93. United States v. Montoya de Hernandez, 473 U.S. 531, 538 (1985).
94. Nat'l Treasury Employees v. Von Raab, 489 U.S. 656, 668 (1989); see also
Vernonia Sch. Dist. v. Acton, 515 U.S. 646, 661-62 (1995) (noting that importance
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deadly drugs for personal profit."9 5 Even dissenting members of the
Court have contributed to the inflammatory rhetoric of prohibition, noting that "[d] rugs are without doubt a serious societal problem" 9 6 and the
"scourge of our society." 9 7 "The importance of ridding our society of such

drugs is, by now, apparent to all," 98 dissenting justices have argued, and "it
is hard to think of a more compelling government interest than the need
to fight the scourge of drugs on our streets and in our neighborhoods."9 9
It is not surprising, then, when the lower courts echo this language in
addressing the "fallout from the drug scourge afflicting our society."10 0
Even without judicial pressure from above, some trial courts have adopted
the drug war rhetoric that is more typically employed by politicians seeking re-election:
Simply stated, it is time for the merchants of misery, destruction
and death to be put out of business. The hideous evil wrought by
these criminals through their unlawful importation and distribution of narcotics and controlled substances is unforgivable. Engulfed by their greed, these individuals have shown no concern
for the thousands of lives that they have ruined and the
unimaginable sorrow that they have heaped upon the people of
this community, this state and this nation. 10 1
Although this particular anti-drug diatribe was delivered almost a quartercentury ago, more recent decisions make it clear that such language "still
102
rings true today."
Those who resist the hegemonic rhetoric and instead speak out on
the drug war have been subject to the most troubling prohibition-related
constraint on the courts-political attacks and threats against judges who
of drug enforcement "can hardly be doubted" and describing "evil" of "drug-infested school[s]").
95. United States v. Place, 462 U.S. 696, 704 (1983) (O'Connor, J.) (quoting
United States v. Mendenhall, 446 U.S. 544, 561 (1980) (Powell, J., concurring)).
96. Harmelin, 501 U.S. at 1022 (White, J., dissenting); see also Employment
Div. Dep't of Human Res. v. Smith, 494 U.S. 872, 908 (1990) (Blackmun, J., dissenting) (noting "the serious problems the country's drug crisis has generated").
97. Von Raab, 489 U.S. at 687 (Scalia, J., dissenting).

98. Skinner v. Ry. Labor Executives' Ass'n, 489 U.S. 602, 635 (1989) (Marshall, J., dissenting).
99. Vernonia Sch. Dist., 515 U.S. at 673 (O'Connor, J., dissenting).
100. Sherwood v. Mulvihill, 113 F.3d 396, 397 (3d Cir. 1997); see Miller v.
Wilkes, 172 F.3d 574, 581 (8th Cir. 1999) (describing "the scourge of drug and
alcohol abuse" in public schools); Aubrey v. Sch. Bd. of Lafayette Parish, 148 F.3d
559, 563 (5th Cir. 1998) ("Unfortunately, neither our workplaces nor our elementary schools are immune from the drug scourge causing such problems in our
land.").
101. United States v. Miranda, 442 F. Supp. 786, 795 (S.D. Fla. 1977), rev'd on
other grounds, 593 F.2d 590 (5th Cir. 1979).
102. United States v. Viera, 814 F. Supp. 81, 83 (S.D. Fla. 1993) (quoting Miranda,442 F. Supp. at 795).
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follow their own conscience. Admittedly, many negative responses have
10 3
been in the form of honest disagreement or short-lived reprimands.
But other judges have been less fortunate after announcing their concern
or opposition to the drug war and related police tactics. When Judge Robert Sweet became the first member of the federal bench to publicly advocate legalization as an alternative to the drug war in late 1989, the reaction
was swift and harsh, involving both personal aspersions and the filing of an
ethics complaint alleging judicial misconduct. 10 4 In 1992, California Su103. For instance, when Federal District CourtJudge John Kane spoke out in

favor of decriminalization, a local congressman replied, "I think [Kane's statement] sends a real signal to society, and to young people, that this is really OK
because, after all, the government is doing it." Karen Abbott, Judge Urges Truce in
War on Drugs, RocKY MTN. NEws, June 4, 1998, at A4 (quoting Congressman Joel
Hefley). A spokesman for the U.S. Office of National Drug Control Policy
(ONDCP) agreed: "To say this is a 'war' that has failed doesn't serve the public,
doesn't do any service to the good people out there working in treatment centers,
the law enforcement community and the citizens and parents and teachers and
ministers who are trying to stop this scourge on America's cities." Id. (quoting
ONDCP Spokesman Brian Morton). Similarly, conservatives expressed dismay
over federal appellate courtJudge Richard Posner's anti-drug war sentiments. See
Tony Mauro, Legalize Marijuana,ProminentJudge Says, USA TODAY, Sept. 14, 1995, at
A2 ("[C]onservatives said they were disappointed by the position taken by Posner,
who has occasionally turned up on Republican lists of potential U.S. Supreme
Court nominees. 'If we declared murder legal, the crime rate would go down,'
said Thomas Jipping of the conservative Free Congress Foundation. 'The fact that
a simplistic notion comes from someone like Posner does not make it
profound.'"). One regional Illinois newspaper even suggested that "[i]f his conscience no longer permits him to put marijuana sellers and users in prison, he
should resign from the court." Editorial, Legalization of MarijuanaWould be a Dangerous Move, ST. J.-REG. (Springfield, Ill.), Sept. 22, 1995, at 8. But in the end,
Judge Posner went largely unscathed by the media and political pundits.
104. Sweet took a verbal beating from big-name politicians in both parties,
ranging from Republicans like Vice President Dan Quayle and Senator Alfonse
D'Amato to Democrats such as Governor Mario Cuomo and Congressman Charles
Rangel. See Paul Clancy, U.S. Judge Takes Bold Step, Urges Legalization of Drugs, USA
TODAY, Dec. 13, 1989, at A2; Drug Stand PutsJudge in Spotlight, DALLAS MORNING

NEWS, Dec. 25, 1989, at A51; Jack Sirica & Rita Giordano, D'Amato Blasts Judge for
Drug Stance, NEWSDAY, Dec. 14, 1989, at 18. A New York state senator wrote an oped describing his "initial reaction" to Judge Sweet's remarks as "one of disgust"
followed by "dismay and a sense of unease that he is on the bench dispensing
justice"; the legislator then suggested that Sweet was no longer fit to hold ajudicial
position. See Serphin R. Maltese, Legalization Is a Cop-Out, NEWSDAY, Dec. 24, 1989,
at 2. The nation's "Drug Czar," William Bennett, called Judge Sweet's statements
"stupid," "morally atrocious," and "irresponsible nonsense," noting that "[jiudges
aren't any more immune to ignorance than people in other professions" and suggesting that Sweet "should find another line of work." Paul Leavitt, Nationline,USA
TODAY, Dec. 14, 1989, at A3; see also Sharen Shaw Johnson, Capital Line, USA ToDAY, Dec. 15, 1989, at A4; Quotelines, USA TODAY, Dec. 15, 1989, at Al0; Racial Views
Called Factor in Drug Debate, DALLAS MORNING NEWS, Dec. 18, 1989, at A4. A con-

servative public interest group even filed an unsuccessful-but still poignant-legal complaint of judicial misconduct against Judge Sweet, demanding that he
either stop handling drug cases or resign. See Donald Baer, A Judge Who Took the
Stand, U.S. NEWS & WORLD REP., Apr. 9, 1990, at 26; Complaint AgainstJudge, WASH.
POST, Dec. 23, 1989, at A6.
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perior Court Judge James Gray followed Sweet's lead and publicly advocated the legalization of drugs. And like Sweet, he received a quick and
intimidating public response, including threats to Gray's judicial career
05
and suggestions that the he might be a drug user himself.'
A year later, federal district courtJudges Jack Weinstein and Whitman
Knapp announced that they would no longer preside over drug cases because of the horrific consequences of national drug policies and the draconian punishment required by federal law.' 0 6 Like Judges Sweet and
Gray, Weinstein and Knapp were met with serious political attacks, including a congressional threat of removal.10 7 But their plight appears somewhat tame when compared to the most notorious example of drug-war
related political intimidation, that of federal district court Judge Harold
Baer. In 1996,Judge Baer suppressed a large quantity of cocaine and heroin in a decision that seemed to be within the boundaries ofjudicial decisionmaking. 10 8 Yet Baer was subjected to scathing editorials in the

105. See, e.g., Emily Parsons, The Other War at Home, Am. PROSPECr, Jan. 28,
2002, at 43. In calling forJudge Gray's resignation, the local sheriff suggested that
the judge might be a drug user himself and vowed to end Gray's career. See Pat
Brennan, OCJudge Calls for Legalizing Sale of Drugs, ORANGE Cougrv REG., Apr. 9,
1992, at Al; Matt Lait, Judge Stays Focused on Decriminalizationof Drugs, L.A. TIMES,
Apr. 8, 1993, at A3 [hereinafter Lait, Judge Stays Focused]; Matt Lait, Legalizing Sale of
Drugs Proposed by 0. C.Judge, L.A. TIMES, Apr. 9, 1992, at Al [hereinafter Lait, Legalizing Sale]. The sheriff asked the district attorney to seek the removal of Gray from
criminal cases because "his biased position precludes him from rendering an impartial judgment." David Greenwald, Gates Aims to BarJudge from Drug Trials, ORANGE CouNTY REG., Apr. 14, 1992, at Bi. In turn, the presiding county judge
suggested that Gray's words may have violated the judicial code of ethics. See Lait,
Legalizing Sale, supra, at Al. Others have called Judge Gray egotistical, said that his
conduct was an embarrassment to the court system, and argued that his judicial
career was all but over. See Gregg Zoroya, Several O.C. Judges Back Legalized Drugs,
ORANGE COUNTY REG., July 26, 1992, at Al; Matt Lait, O.C. Judge's Drug Proposal
Sparks Debate, Apr. 20, 1992, at Al. Although Judge Gray continued to back his
original position, some legal observers noted that judges in the region were running scared in light of the political attacks. See Zoroyo, supra.
106. See 2 Judges Upset by Drug Policy Refuse Cases, ST. Louis POST-DISPATCH,
Apr. 18, 1993, at A3.
107. House Minority Leader Bob Michel and a number of his Republican colleagues said they were ready to introduce a resolution of impeachment in the
House of Representatives if the judges did not resign. See 2Judges Assailedfor Refusing Drug Cases, S.F. CHRON., Apr. 29, 1993, at All; Jim Drinkard, Judges Refusing
Drug Cases Urged to Quit or Be Impeached, Burr. NEWS, Apr. 29, 1993, at A8; Wendy
Lin, Judges and GOP Go Toe to Toe, NEWSDAY, Apr. 29, 1993, at 27. The furor only
died down when the congressional representatives were informed that, as senior
judges, Weinstein and Knapp were well within their rights to refuse to hear drug
cases.
108. SeeUnited States v. Bayless, 913 F. Supp. 232, 234 (S.D.N.Y. 1996); see also
Chester L. Mirsky, The Exclusionary Rule Was Appropriately Used, NAT'L L.J., Feb. 26,
1996, at A21.
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media, 10 9 attacks by former supporters,' 10 demands for his resignation
and threats of impeachment."1 He even became the "Willie Horton" of
the 1996 presidential campaign,' 12 allegedly symbolizing all that was
wrong with the federal judiciary. 11 3 Under merciless political pressure,
109. See, e.g., Joseph Dolman, Liberals on Collision Course With Common Sense,
NEWSDAY, Feb. 22, 1996, at A38; Judge Baer's Tortured Reasoning, N.Y. TIMES, Jan. 31,
1996, at A16; Abe Rosenthal, Judge's Amazing Ruling EncouragesFelons to Run, RocKY
MTN. NEws, Jan. 31, 1996, at A33; The DrugJudge,WALL ST.J.,Jan. 26, 1996, at Al0;
Dick Williams, The Democratic Party'sLoony Left Lurks, ATLATrA J. & CONST., Feb. 3,
1996, at AO.
110. For instance, the senator who recommended Baer to the judiciary said
that if he had known the judge would issue such a ruling, he would never have
supported him in the first place. See Rick Hampson, Judge Takes Heat for "Junk"
Rulings, NEW ORLEANS TIMES-PIcAYUNE, Feb. 2, 1996, at A1O (quoting Sen. Patrick
Moynihan).
111. For example, 150 House members signed a letter to President Clinton
calling on him to demand Judge Baer's resignation, with Speaker Newt Gingrich
arguing, "This is the kind of pro-drug dealer, pro-crime, anti-police and anti-law
enforcement judge that makes it so hard for us to win the war on drugs." John M.
Goshko, Accusations of Coddling Criminals Aimed at Two Judges in New York, WASH.
POST, Mar. 14, 1996, at A3. In turn, Republican presidential nominee Bob Dole
said that "if [Baer] doesn't resign he ought to be impeached." Dole Tours California
Gas Chamber, STAR-LEDGER (Newark, N.J.), Mar. 24, 1996, at 14. A White House
spokesperson even hinted that President Clinton might ask for Baer's resignation
if he did not reverse his decision. See Alison Mitchell, Clinton PressingJudge to Relent, N.Y. TIMES, Mar. 22, 1996, at Al; White House Joins Criticism of Judge on Drug
Evidence, WASH. POST, Mar. 22, 1996, at A4. For a brief summary of the publicity
followingJudge Baer's initial ruling, see United States v. Bayless, 201 F.3d 116, 12224 (2d Cir. 2000).
112. See, e.g.,
Laurie Asseo, Judging the Politics of Judges: 1 or 2 Rulings Don't
Make Record, ATLANTA J. & CONST., Apr. 14, 1996, at A5 ('Judges are the Willie
Hortons of this presidential election."); Nat Hentoff, Judges in the Dock, WASH.
POST, Apr. 13, 1996, at A21 ("This time Willie Horton will be wearing judicial
robes."); David Jackson, Dole Hoping "ClintonJudges" Emerge as Issue, DALLAS MoRNING NEWS, Apr. 30, 1996, at Al ("If Bob Dole has his way, there will be a 1996
version of Willie Horton-this one wearing judicial robes."); Michael Kramer,
Cheap Shots at Judges; Where Clinton and Dole Took PresidentialPolitics Too Far,TIME,
Apr. 22, 1996, at 57 ("In the skilled hands of the G.O.P.'s attack dogs, Baer would
become this year's Willie Horton, the killer whose parole came back to haunt
Michael Dukakis in 1988."); Politics Too Far, TIME, Apr. 22, 1996, at 56 ("In the
skilled hands of the G.O.P.'s attack dogs, Baer would become this year's Willie
Horton, the killer whose parole came back to haunt Michael Dukakis in 1988.");
Robert Reno, PoliticalLynch Mob Not Satisfied with Teeming Prisons, NEWSDAY, Mar.
27, 1996, at A49 ("Judge Baer, who was appointed by President Clinton after a
distinguished career as a prosecutor, will become the Willie Horton of the coming
campaign."); Robert Shogan & Doyle McManus, Clinton's Lead on Dole Expected to
Shrink by Fall, L.A. TIMES, Mar. 10, 1996, at Al ("I hate to use the expression, but
[Baer] could be our Willie Horton case.") (quoting Republican strategist).
113. In particular, a number of conservative politicians and commentators argued thatJudge Baer was the precise reason why the public should not reelect Bill
Clinton. See, e.g., Clint Bolick, ClintonJudges Hold Pro-DefendantRecord, USA TODAY,
Apr. 4, 1996, at Al3;John Kolbe, Clinton's Tilting Bench, PLAIN DEALER (Clev.), Mar.
29, 1996, at BI 1; Don Feder, Clinton Judges: Trouble Ahead, BOSTON HERALD, Mar.
13, 1996, at 29; Leonard Levitt, PBA Backs Dole in Primary Move, NEWSDAY, May 13,
1996, at A40; Carolyn Skorneck, Hatch Criticizes Clinton'sJudicialPicks, ATLANTAJ. &
CONST., Feb. 10, 1996, at A8; Republicans Criticize Clinton's Choices for FederalJudge-
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Judge Baer eventually reconsidered his original decision and denied the
suppression motion.1 14 While defense counsel protested Baer's legal
about-face as the result of political browbeating,'1 5 some officials reveled
116
in the fact that they had forced the judge to reverse himself.
To be sure, the Baer affair represents the most extreme form of drugwar related political coercion on the judiciary. What this underscores,
however, is the irrelevance or possible self-defeating nature of judicial opposition to the war on drugs, with particular emphasis on the response
inspired by ajudge's words or deeds. At best, dissenting opinions, scholarship, popular quotes, and so on, are either met with indifference or go
wholly unnoticed by politicians and the public. At worst, those judges who
would dare question the validity of prohibition or the actions of drug enforcement agents face public reprisals and even political threats of removal. When coupled with the unique character of drug investigations,
the overwhelming volume of narcotics cases in the legal system and the
pro-drug war hegemony in the courts, is it any wonder that judges are
inclined to turn a blind-eye to police abuses or allow the Constitution to
bend in service of prohibition?

ships, DALLAS

MORNING NEWS,

Mar. 31, 1996, at A23; Thomas Sowell, Are These the

Sort of Judges We Want?, FT. WORTH STAR-TELEGRAM, Mar. 29, 1996, at 33.
114. SeeUnited States v. Bayless, 921 F. Supp. 211, 213 (S.D.N.Y. 1996); see also
John M. Goshko & Nancy Reckler, ControversialDrug Ruling Is Reversed, WASH. POST,
Apr. 2, 1996, at Al; Judge Backs Off Ruling in New York Drug Arrest, ST. Louis POSTDISPATCH, Apr. 2, 1996, at A3; Judge Changes Ruling After Outrage, DALLAS MORNING
NEWS, Apr. 2, 1996, at A8. Prior to his self-reversal, members of Baer's circuit court
even felt compelled to take the unprecedented step of coming to his defense in a
written statement. The "extraordinary intimidation" had "gone too far," they argued, and "threaten[ed] to weaken the constitutional structure of this nation," as
political assaults on any particular judge "risk inhibition of all judges." Second Circuit ChiefJudges Criticize Attacks on Judge Baer, N.Y. L.J., Mar. 29, 1996, at 4. Yet their
declaration of support was apparently too little, too late. As Professor Albert Alschuler had predicted, "you'd have to be superhuman not to be affected by all the
criticism and abuse that the man has taken over that ruling." Goshko & Reckler,
supra.
115. See, e.g., Goshko & Reckler, supra note 114, at Al.
116. See, e.g.,
Ann Devroy & John M. Goshko, President Answers GOP, Other Critics on Judiciary,WASH. POST, Apr. 3, 1996, at A2.
"It took literally weeks of criticism by the Republican leaders of the House
and Senate ...to force Judge Baer to reconsider his ill-conceived ruling,"
Senate Judiciary Committee Chairman Orrin G. Hatch (R-Utah) said
Monday night in a preview of what could become a major GOP campaign
theme. "Unfortunately, this sort of attention cannot be brought to bear
in all of the other soft-on-crime decisions issued by the other judicial activists that President Clinton has appointed to the federal bench. Americans will have to live with President Clinton's judges for years to come."
Id. Legal commentators, however, voiced serious concerns over the systemic effect. "'The entire judiciary is damaged when political figures take credit for making a judge change his opinion,' said Steven Lubet, a law professor at
Northwestern University." Id.
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DOCTRINAL SLIDING SCALES

The object of this Article has been modest so far-to highlight and
then suggest possible explanations for the drug war's distortion of constitutional doctrine. Admittedly, reasonable people might disagree as to
whether there is a drug exception to the Constitution, compounded by
the difficulty of discerning and disaggregating the possible rationales for
this phenomenon. But if we once again assume that drug exceptionalism
does exist in the courts, driven by the previously discussed pressures or
some other cause(s), a rather large normative issue remains that, to date,
has gone unanswered in the criminal justice literature: Do the goals of
prohibition justify the diminishment of criminal procedure protections?
The question can be generalized as to whether the constitutional rights of
suspects and defendants should be conditioned on the relevant strength
of government interests. Although a full and final answer is beyond the
scope of this Article, the remaining pages will offer some thoughts on how
the issue might be framed in future scholarship. This Part will ask
whether standard doctrinal analysis is so inherently flexible as to tolerate
contextual variations of crime. In other words, should criminal procedure
doctrine measure the constitutional guarantees of suspects and defendants on a sliding scale? And if so, where would drug offenses fit within this
gauge?
As an initial matter, a sliding scale approach has been expressly incorporated into other areas of constitutional jurisprudence, most notably,
equal protection doctrine. Depending on the classification employed by a
legislative scheme, the judiciary will review the statute under a different
level of scrutiny. A law that distinguishes among individuals based on race
1 17
will require, among other things, a compelling policy justification,
while legislation that discriminates pursuant to economic status will only
need a legitimate government rationale.' 18 Similar distinctions are found
in First Amendment jurisprudence, with the Supreme Court distinguishing among categories of protected and unprotected speech (political dis117. See, e.g.,
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995)
("[A]II racial classifications, imposed by whatever federal, state, or local governmental actor, must be analyzed by a reviewing court under strict scrutiny. In other
words, such classifications are constitutional only if they are narrowly tailored measures that further compelling governmental interests.").
118. See, e.g., Minnesota v. Clover Leaf Creamery Co., 449 U.S. 456, 460
(1981) (holding that economic classification need only be rationally related to further legitimate government interest under rationality review); Williamson v. Lee
Optical Co., 348 U.S. 483, 485 (1955) (same). A third tier ofjudicial review, intermediate scrutiny, applies to quasi-suspect classifications such as those based on
gender. See, e.g., Craig v. Boren, 429 U.S. 190, 197 (1976) (noting that gender

classification "must serve important governmental objectives and must be substantially related to achievement of those objectives"). There may, in fact, be more

shades of judicial review between these three levels of scrutiny. See, e.g., City of
Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450 (1985) (striking down zoning
ordinance that excluded group home for mentally retarded under vigorous form
of rationality review).
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course versus obscenity), as well as according lesser protection to other
classes of speech (commercial advertising). 1 19
But any direct comparison between, for instance, equal protection law
and search and seizure doctrine presents some difficulties. After all, the
Fourteenth Amendment is a substantive protection, ensuring that individuals are not discriminated against because of their race, ethnicity, gender
and so on. In contrast, the Fourth, Fifth and Sixth Amendments are by
their very terms procedural guarantees, demanding a level of process
when citizens are implicated in law enforcement activities. As such, analogies between the Constitution's substantive provisions and criminal procedure protections may well face the same objections leveled against the
Supreme Court's doctrine of "substantive due process," a line of decisions
that found privacy rights like procreational freedom within the meaning
120
of constitutional due process.
Some of the concerns may stem from a basic disagreement over the
value of the underlying conduct or disapproval of the Court's alleged political agenda. 121 Other criticisms, such as those of John Hart Ely, go to
the very idea of substantive due process. Professor Ely argues that text,
history and common sense strongly suggest that the only function of due
process is to ensure fair procedures when government injures or imposes
burdens on particular individuals.122 "[Tihere is simply no avoiding the
fact that the word that follows 'due' is 'process,'" Ely notes. 123 The mixing-and-matching of substance and procedure produces only "a contradiction in terms-sort of like 'green pastel redness."' 1 24 Moreover, "things
get pretty scary" when ambiguous and potentially unlimited concepts such
119. See, e.g., Florida Bar v. Went for It, Inc., 515 U.S. 618, 623 (1995) ("We
have always been careful to distinguish commercial speech from speech at the First
Amendment's core. 'Commercial speech [enjoys] a limited measure of protection,
commensurate with its subordinate position in the scale of First Amendment values,' and is subject to 'modes of regulation that might be impermissible in the
realm of non-commercial expression.'"); Meyer v. Grant, 486 U.S. 414, 425 (1988)
(holding that "the importance of First Amendment protections is 'at its zenith"'
when reviewing limitations on core political speech); Miller v. California, 413 U.S.
15, 23 (1973) ("This much has been categorically settled by the Court, that obscene material is unprotected by the First Amendment.").
120. See, e.g.,
Roe v. Wade, 410 U.S. 113, 113 (1973) (protecting woman's decision to terminate her pregnancy under substantive due process); Griswold v.
Connecticut, 381 U.S. 479, 481 (1965) (protecting access to contraceptives under
substantive due process).
121. See generally RAOUL BERGER, GOVERNMENT BYJUDICIARY. THE TRANSFORMAtTION OF THE FOURTEENTH AMENDMENT (2d ed. 1997); ROBERT H. BORK,THE TEMPTING OF AMERICA (1990); see also Lino A. Graglia, "Constitutional Theory": The
Attempted Justificationfor the Supreme Court's Liberal PoliticalProgram, 65 TEX. L. REv.
789, 794-97 (1987).
122. SeeJOHN HART ELY, DEMOCRACY AND DISTRUST (1980); John Hart Ely, The
Wages of Crying Wolf.A Comment on Roe v. Wade, 82 YALE L.J. 920 (1973).
123. ELY, supra note 122, at 18.
124. See id.
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as substantive due process are left up for grabs in the vagaries of constitu1 25
tional interpretation.
These concerns might apply equally against the incorporation of substantive variables into criminal procedure doctrine. As William Stuntz acknowledged a number of years ago, "[T]he very thing that is most
troubling about substantive due process-its unanchored quality-is an
argument against extending aggressive constitutional regulation to criminal law." 126 Without strict allegiance to fair procedures rather than substantive outcomes, criminal procedure may become a doctrinal free-for-all,
with each jurist authorized to shape the relevant constitutional provision
to suit his or her own conception of distributive justice. As mentioned
earlier, the courts eschew (at least superficially) any assessment of the underlying crime or state goal and instead focus on whether the government
has abided by the procedural protections demanded by the Constitution. 127 So when police have probable cause that a crime has been committed (and usually a warrant or sufficient exigency), it may stop, search
28
and arrest an individual regardless of the predicate offense.'
What this analysis seems to ignore, however, is a rather strong connection between the criminal process and substantive law, as well as a noticeable countertrend against the offense-neutral interpretation of criminal
procedure doctrine. To begin with, Professor Stuntz has claimed that the
historic origins of constitutional criminal procedure had little to do with
125. Id. at 20.
126. See William J. Stuntz, Substance, Process, and the Civil-Criminal Line, 7 J.
CONTEMP. LEGAL ISSUES 1, 37 (1996). Professor Stuntz argues, however, that there

are a number of virtues from constitutionalizing substantive criminal law issues
such as a mens rea requirement and a desuetude limitation. Id. at 29-38.
127. See, e.g.,
Sherry F. Colb, The Qualitative Dimension of Fourth Amendment
"Reasonableness",98 Coi.um. L. REv. 1642, 1644 (1998) (stating that "the Court considers the legality of a search to turn exclusively on whether there is a warrant
supported by probable cause to believe that evidence of a criminal offense is present in a given location" and "has tended to overlook substantive matters in evaluating the reasonableness of a challenged search or seizure"); WilliamJ. Stuntz, OJ
Simpson, Bill Clinton, and the TranssubstantiveFourth Amendment, 114 HARv. L. REv.
842, 847 (2001) [hereinafter Stuntz, TranssubstantiveFourth Amendment]; William J.
Stuntz, The Uneasy Relationship Between Criminal Procedure and CriminalJustice, 107
YALE L.J. 1, 54 (1997) [hereinafter Stuntz, The Uneasy Relationship] (noting that
"[iln good Hart and Sacks fashion, the law [of criminal procedure] focuses on
process rather than substance"); see also supra note 19 (citing cases that have held
that there is no "murder scene" exception to the Fourth Amendment).
128. SeeAtwater v. City of Lago Vista, 532 U.S. 318, 354 (2001) ("If an officer

has probable cause to believe that an individual has committed even a very minor
criminal offense in his presence, he may, without violating the Fourth Amendment, arrest the offender."); Whren v. United States, 517 U.S. 806, 813 (1996)
(upholding detention based on probable cause of traffic violation and
"foreclos[ing] any argument that the constitutional reasonableness of traffic stops
depends on the actual motivations of the individual officers involved"). But see
United States v. Arvizu, 122 S. Ct. 744, 747 (2002) (upholding traffic stop pursuant
to reasonable suspicion that crime "may be afoot" based on seemingly innocuous
behavior).
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process and everything to do with substantive law, with the courts questioning the propriety of punishing crimes like heresy and sedition, and
then using the Fourth and Fifth Amendments to make such prosecutions
as onerous as possible.' 2 9 Still, this unavoidable interaction between criminal law and procedure gives government every incentive to create or expand offense categories as a means to empower proactive policing on the
streets. Whether there was probable cause to believe that a crime had
been committed is a search and seizure issue for the courts. Yet what constitutes a crime is, by and large, a question for legislators. So even if law
enforcement lacks adequate suspicion that an individual is carrying narcotics, it may nonetheless stop a motorist for violating any number of traffic violations or shakedown a person on the street for loitering, thereby
achieving the same end: an investigation for the allegedly more serious
30
offense of drug possession.
The Supreme Court itself has occasionally abandoned the one-sizefits-all-crime interpretation, particularly in Fourth Amendment doctrine,
tinkering with constitutional requirements based on the ends and means
of law enforcement. Probable cause and a warrant are sometimes deemed
insufficient for exceptionally intrusive searches and seizures. Without
13 1
more, a fleeing burglar cannot be "seized" by the use of lethal force,
nor can involuntary surgery be performed on an alleged robber to
"search" for evidence of crime. 13 2 Even relatively standard police intrusions, such as the warrantless arrest of an individual based on probable
cause and the exigency of evanescent evidence, have been deemed unconstitutional where the offense is relatively minor and the seizure occurs at
night in the suspect's home.1 33 In turn, the Court has upheld a variety of
searches and seizures in the absence of probable cause and a warrant
where the government can demonstrate a "special need," such as main129. See generally William J. Stuntz, The Substantive Origins of CriminalProcedure,
105 YALE L.J. 393 (1995).

130. See, e.g., Colb, supranote 127, at 1660 ("If, in order to perform a search, a
police officer needs only probable cause to believe that some crime has occurred,
the legislature can oblige the officer by expanding the scope of the criminal law
until the point at which such probable cause (to believe that some crime has been
committed) easily exists."); Stuntz, TranssubstantiveFourth Amendment, supra note

127, at 869-70 (arguing that because "Fourth Amendment law generally treats all
crimes alike ... it creates enormous potential for government manipulation [and]
gives legislatures another reason to expand the scope of criminal law"); Stuntz, The
Uneasy Relationship, supra note 127, at 7 (noting that broad criminal laws allow "the
state to end-run much of criminal procedure," such as using "routine traffic offenses" to arrest and search "suspected drug dealers without any ex ante support
for the suspicion"); see also Erik Luna, Constitutional Road Maps, 90 J. CruM. L. &
CRIMINOLOGY 1125, 1131-49 (2000) (describing Chicago's gang-loitering ordinance
as means of cracking down on gang-related crime and intimidation).
131. See Tennessee v. Garner, 471 U.S. 1, 5 (1985).
132. See Winston v. Lee, 470 U.S. 753, 755 (1985); see also Rochin v. California,
342 U.S. 165, 166 (1952) (holding that involuntary "stomach pumping" for evidence of illegal drugs violated due process).
133. See Welsh v. Wisconsin, 466 U.S. 740, 746 (1984).
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taining discipline in public schools, that would be frustrated by rigorous
1 34
adherence to the strictures of the Fourth Amendment.
With this context, let us turn to the issue of whether criminal procedure rights should be gauged by the underlying offense, with drug violations placed somewhere along a sliding scale and subject to greater or
lesser constitutional protection than accorded other crimes. Although
adopting such an approach might implicate a variety of legal consequences, the decisive question will frequently involve one of the more
powerful instruments in the judicial toolbox-the exclusionary rule. Specifically, should the suppression of evidence be tempered by the relative
seriousness of a given crime or reserved only for violent offenses?
As it turns out, the possibility of a sliding scale rule of evidentiary
suppression has been a recurring issue in both scholarship and judicial
decisions. The impetus for this debate has been the alleged costs of excluding relevant evidence from a criminal case, particularly when the offense is serious while the constitutional violation seems trivial. Among
other things, critics of the exclusionary rule condemn the release of
clearly guilty offenders due to legal technicalities, giving criminals an
unearned windfall at society's expense; they argue that the suppression of
evidence in favor of criminal defendants does nothing to protect innocent
victims of police misconduct; and critics note that the exclusionary rule
brings the courts into disrepute through their perceived exoneration of
the offender's wrongdoing. 1 35 As then-Judge Benjamin Cardozo famously
lamented back in 1926, "The criminal is to go free because the constable
136
has blundered."
Over the years, the supposedly one-sided and hefty price tag of the
exclusionary rule has inspired a number of ideas favoring an offense-based
sliding scale for suppression motions. Among the first was Justice Robert
137
Jackson's brief digression in his dissent from Brinegarv. United States.
[I]f we are to make judicial exceptions to the Fourth Amendment .

. . ,

it seems to me they should depend somewhat upon

the gravity of the offense. If we assume, for example, that a child
is kidnaped and the officers throw a roadblock about the neigh134. See, e.g., New Jersey v. T.L.O., 469 U.S. 325, 327 (1985) (upholding
search of student's purse without warrant and probable cause based on special
circumstances of school environment); see also Nat'l Treasury Employees Union v.
Von Raab, 489 U.S. 656, 656 (1989); Skinner v. Ry. Labor Executives' Ass'n, 489
U.S. 602, 603 (1989); O'Connor v. Ortega, 480 U.S. 709, 710 (1987); Griffin v.
Wisconsin, 483 U.S. 868, 870 (1987).
135. For an excellent summary of the alleged costs (and benefits) of the exclusionary rule, see Donald Dripps, The Casefor the Contingent Exclusionary Rule, 38
Am. CRiM. L. REv. 1, 5-22 (2001).
136. People v. Defore, 150 N.E. 585, 587 (N.Y. 1926); see alsoYale Kamisar, The
Warren Court and CriminalJustice: A Quarter-CenturyRetrospective, 31 TulSA L.J. 1, 39
(1995) (describing Cardozo's phrase as "the most famous criticism of the [exclusionary] rule and surely the best one-sentence argument ever made against it").
137. 338 U.S. 160 (1949).
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borhood and search every outgoing car, it would be a drastic and
undiscriminating use of the search .... However, I should candidly strive hard to sustain such an action, executed fairly and in
good faith, because it might be reasonable to subject travelers to
that indignity if it was the only way to save a threatened life and
detect a vicious crime. But I should not strain to sustain such a
roadblock and universal search to salvage a few bottles of bour38
bon and catch a bootlegger.1
A quarter-century later, John Kaplan argued that the exclusionary
rule should "not apply in the most serious cases-treason, espionage, murder, armed robbery, and kidnapping by organized groups. 1 39 Professor
Kaplan's suggestion contained more nuance than that of Justice Jackson,
focusing on the crime eventually charged in court rather than the offense
investigated by law enforcement and requiring the suppression of evidence when the relevant police behavior shocked the conscience. 140 With
this modification to the exclusionary rule, Kaplan believed that judges
would no longer fear that their decisions might someday release violent
offenders, and therefore would allow courts to "interpret more fully and
honestly the commands of the Fourth Amendment in all the remaining
14
cases." 1

In 1984, Arizona Supreme Court Justice James Cameron expanded
upon Kaplan's approach, adding crimes such as rape and arson to the list
of serious crimes that should be free from the exclusionary rule. 142 But
unlike Kaplan, Justice Cameron would make this exemption absolute and
wholly independent of any police misconduct. "[T]he gravity of these
cases always will by definition exceed the gravity of any Fourth Amendment violation," Cameron claimed, given that "it is worse to be murdered
or raped than to have one's house searched without a warrant, no matter
how aggravated the latter violation." 143 In addition, he would limit the
suppression of evidence to only those remaining, non-serious cases where
the constitutional violation was greater than the harm caused by the offense. Under Cameron's balancing test, "The accused will be allowed to
138. Brinegar,338 U.S. at 183 (Jackson,J., dissenting); cf.City of Indianapolis
v. Edmond, 531 U.S. 32, 32 (2000) (striking down traffic checkpoint for drug in-

terdiction); Mich. Dept. of State Police v. Sitz, 496 U.S. 444, 447 (1990) (upholding traffic checkpoint for intoxicated drivers); United States v. Martinez-Fuerte,
428 U.S. 543, 546 (1976) (upholding traffic checkpoint for illegal aliens).

139. Kaplan, supra note 72, at 1046.
140. See id. at 1046-47.
141. Id. at 1047.
142. See State v. Bolt, 689 P.2d 519, 530 (Ariz. 1984) (Cameron, J., specially
concurring); James Duke Cameron & Richard Lustiger, The Exclusionary Rule: A
Cost-Benefit Analysis, 101 F.R.D. 109, 145 (1984). In his concurring opinion in Bolt,
Justice Cameron admits that "[miuch if not most of what I say here has been previ-

ously stated in" his co-authored article. Bolt, 689 P.2d at 529 n.2.
143. Bolt, 689 P.2d at 530 (Cameron, J., specially concurring); see also Cameron & Lustiger, supra note 142, at 145.
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invoke the [exclusionary] rule only where the illegality committed against
1 44
him is more grave than the crime he has committed against others."
In recent years, some respected criminal procedure scholars have revisited the concept of a sliding scale approach to Fourth Amendment doctrine, though focusing on search and seizure standards without specific
reference to the exclusionary rule. Sherry Colb suggests that the judiciary
should expressly incorporate qualitative concerns of privacy into its quantitative analysis of the probable cause and warrant requirements. 145 Although her arguments sketch "broad outlines" rather than solving specific
fact patterns, Professor Colb apparently advocates a balancing approach
where "the gravity of the crime or crimes defined in the law being enforced" would be weighed against "the invasiveness of the proposed governmental intrusion." 146 In turn, William Stuntz has recently argued
against the prevailing "transsubstantive" Fourth Amendment jurisprudence and its indifference to the underlying crime. 147 Instead of adopting a Cameron-style balancing test, Professor Stuntz apparently espouses
Kaplan's serious-crime approach but with more gradations. "We could
have a small number of substantive categories for most searches and
seizures," Stuntz argues, "with more forgiving rules for more serious
1 48
crimes and tougher rules for less serious crimes."
Although well intentioned, these sliding scale approaches to the
Fourth Amendment (or criminal procedure doctrine in general) contain
a variety of flaws or limitations, particularly when applied to drug crimes.
To begin with, it appears that the proposals do not place illegal narcotics
within the category of offenses that receive the least judicial scrutiny or
avoid the exclusionary rule altogether. On the contrary, the sliding scale
proponents seem to reserve heightened review for victimless crimes like
drug violations. Justice Jackson, for instance, might be willing to bend
constitutional requirements to catch a kidnapper, but not to "salvage a few
bottles of bourbon and catch a bootlegger." 1 49 Presumably, his latter sentiment would apply to the modern-day equivalent, drugs and drug dealers.
Professor Kaplan's proposal might actually turn drug exceptionalism
on its head, as narcotics violations are not on his list of serious crimes
144. Bolt, 689 P.2d at 531 (Cameron, J., specially concurring); see also Cameron & Lustiger, supra note 142, at 151. Justice Cameron's balancing test for the
exclusionary rule is not unlike the approach taken by German courts in determining whether to admit evidence in the face of police misconduct. See Craig M. Bradley, The Emerging International Consensus as to Criminal Procedure Rules, 14 MICH. J.
INT'L L. 171, 208-12 (1993); Christopher Slobogin, An Empirically Based Comparison
of American and European Regulatory Approaches to Police Investigation, 22 MICH. J.
INr'L L. 423, 428-29 (2001).
145. See generally Colb, supra note 127.
146. Id. at 1646-47.
147. See Stuntz, TranssubstantiveFourth Amendment, supra note 127, at 847.
148. Id. at 870.
149. Brinegar,338 U.S. 160, 183 (1947) (Jackson, J.,dissenting).
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exempt from the exclusionary rule. 150 Instead, Kaplan suggests that judicial review of police conduct might be "more vigorous" for victimless
crimes, with a possible "increase [in] the severity of the exclusionary rule"
for the "less serious of the non-victim crimes, such as . . .marijuana of-

fenses. 15 1 Although narcotics are nowhere mentioned in Justice Cameron's proposed balancing approach to evidentiary suppression, his
emphasis on acts of violence-murder, rape, kidnapping and so on-suggests that victimless crimes would still be governed by the exclusionary
rule. "[T] he accused will be 'let off' only where he has suffered more than
his purported victims," 152 Cameron notes, and with drug crime simpliciter,
there is no victim and therefore no injury.
By all appearances, the more recent sliding scale proposals apply
greater judicial scrutiny to drug offenses and therefore raise the possibility
of an even more exacting exclusionary rule for such crimes. Professor
Stuntz's multi-category approach would distinguish violent and other nondrug crime from narcotics violations, suggesting that "for less-than-serious
drug cases-anything associated with marijuana would be a good example-probable cause and a warrant should perhaps not be enough" to justify police searches.' 53 Likewise, Professor Colb's "proposed regime"
might produce flat bans on certain types of government intrusions, includ1 54
ing "home searches for evidence of illicit drug possession."
But even without these caveats, there may be good reasons to reject
the concept of a sliding scale approach to criminal procedure guarantees,
particularly with regard to drug offenses. As an initial matter, the fact that
a given crime is viewed as serious or harmful does not allow the state to
circumvent or even relax other constitutional rights, such asthe reasonable doubt standard or the right to trial byjury. 155 No matter how unsavory
150. See Kaplan, supra note 72, at 1046.
151. Id. at 1048. Professor Kaplan does realize, however, that some might disagree about the danger posed by illegal drugs. "[D]etermining the seriousness of a
non-victim crime often depends on pharmacological effects which raise serious
issues of legislative fact for the courts in framing constitutional or 'quasi-constitutional' law," Kaplan notes. Id. at 1049. "For instance, one who regards marijuana
as the 'killer weed,' a producer of insane homicidal rages in those who are addicted to it, would take a different attitude toward crimes involving the drug than
would one who considers it a tranquilizer of comparatively modest danger." Id.
152. See Bolt v. State, 689 P.2d 519, 531 (Ariz. 1984); Cameron & Lustiger,
supra note 142, at 151.
153. See Stuntz, TranssubstantiveFourthAmendment, supra note 127, at 852. Professor Stuntz does suggest, however, a distinction between "serious" and "less serious" drug offenses, "separated either by the nature of the crime-for example,
distribution versus possession-or by the seriousness of the drug itself, which
might mean distinguishing marijuana and similarly 'soft' drugs from 'hard' drugs
like cocaine or heroin." Id. at 870 n.93.
154. Colb, supra note 127, at 1685 n.166; see also Raven v. State, 537 P.2d 494,
497 (Alaska 1975) (holding that personal possession of marijuana by adult in his
or her home is protected under state constitution).
155. See, e.g., Christopher Slobogin, The World Without a Fourth Amendment, 39
UCLA L. REv. 1, 52 (1991).
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his character, an alleged drug dealer cannot be convicted on mere proof
that it is more likely than not that he violated the law.
In fact, the exclusionary rule arguably places law enforcement in the
precise position it would have occupied but for the constitutional violation. Absent an unjustified stop and frisk, for instance, an officer would
not have found drugs on the defendant's person, and the suppression of
this illegally obtained evidence comes closest to restoring the status
quo. 156 And given that the exclusionary rule has become part of our legal
culture, 157 repealing or diminishing the rule sends the wrong message to
law enforcement-that breaching an individual's rights is acceptable so
long as the ends justify the means-thereby giving judicial imprimatur to
constitutional violations.1 58 Although many drug offenders are scoundrels, is it too much to ask that police officers maintain higher ethics than
1 59
the criminals they pursue?
A sliding scale approach also presents a variety of administrative and
practical problems. Absent strictly maintained categories of crime, a court
will have every incentive to admit evidence and allow the prosecution to
proceed. As suggested earlier, drug offenders are not necessarily the nicest of people, and they tend to have little in common with members of the
judiciary except a court date. Once the trial judge hears about the fruits
of a police investigation-a bag of cocaine or marijuana, for instance-an
160
unanchored sliding scale will tend to produce "more slide than scale"
in favor of admitting the relevant evidence.1 6 1 And more often than not,
the trial court's refusal to second-guess law enforcement activities will re16 2
ceive only another layer of deferential review on appeal.
Even a sliding scale adopting limited categories of serious offenses
will face tremendous pressure to expand upon those crimes exempted
from the exclusionary rule. By sufficiently manipulating the concepts of
harm and causation, one might argue that possessing a small amount of
cocaine is a very serious crime, providing profits to streets gangs and drug
156. See, e.g., Yale Kamisar, "ComparativeReprehensibility" and the Fourth Amendment Exclusionary Rule, 86 Micii. L. REv. 1, 47-48 (1987).
157. See, e.g., Potter Stewart, The Road to Mapp v. Ohio and Beyond: The Origins,
Development and Future of the Exclusionary Rule in Search-and-SeizureCases, 83 COLUM.
L. REv. 1365, 1386 (1983) (arguing that "the exclusionary rule is now part of our
legal culture"); see also United States v. Dickerson, 530 U.S. 428, 443 (2000) (noting that Miranda "warnings have become part of our national culture"). But see
Luna, supra note 130, at 1168-69 (questioning Dickerson for its reliance on national
culture as legal justification).
158. See, e.g., Kamisar, supra note 156, at 20-23, 32-36.
159. Professor Kamisar once quipped: "If criminals didn't gouge and bite they
wouldn't be criminals. And if police officers did gouge and bite they wouldn't be
(or at least shouldn't be) police officers." Id. at 43.
160. Amsterdam, supra note 34, at 394.
161. See, e.g., Kamisar, supra note 156, at 16-19.
162. See, e.g., id. at 16-17; see also Amsterdam, supra note 34, at 394 (noting
that what "graduated" Fourth Amendment "means in practice is that appellate
courts defer to trial courts and trial courts defer to the police").
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cartels that, in turn, use lethal violence as a means of solving disputes and
maintaining power. "Is there any substantial doubt," Yale Kamisar rhetorically asks, "that if a 'serious crimes' exception to the exclusionary rule
163
were adopted, that exception would soon include some drug offenses?"
In turn, the courts may be required to draw fine lines between different
types of drugs as well as between kinds of drug offenses, reaching difficult
conclusions of pharmacology and socio-economics and looking altogether
legislative in operatioh. 6 4 Law enforcement would then be encouraged
to charge defendants with those drug offenses deemed "serious" on the
relevant sliding scale, thereby avoiding suppression in spite of any underlying facts or considerations to the contrary. Once a court begins down this
road, there may be no stopping until all drug offenses are effectively exempt from the exclusionary rule.
This is not the intent of those who advocate a sliding scale approach
to criminal procedure doctrine, and it certainly is not an outcome that
would be supported by their scholarly opponents. As just suggested, the
former group would not include drug violations among the crimes freed
from the exclusionary rule, but would instead limit the exemption to serious offenses such as murder and kidnapping. The latter group would not
allow substantive departures from criminal procedure doctrine, period, and
seems particularly troubled that any serious crime exemption would eventually expand to drug violations. Either way, the bottom line remains the
same: There should be no drug exception to the Bill of Rights.

V.

THE CONSTITUTION AT WAR

Even if criminal procedure doctrine rejects the sliding scale approach
or at least its application to drug crime, it might be argued that the
"scourge" of illegal narcotics presents a serious risk to national security.
Some might contend that in times of war all bets are off and government
may do whatever is necessary to ensure the nation's continued prosperity.
In this Part, I would like to challenge the use of the term "war" in prohibition by asking whether illegal drugs present the type of formidable threat
to American interests that might justify a wartime-like reduction in civil
liberties.
Concerns over national security have exerted a unique pressure on
constitutional guarantees throughout American history, confirming the
Latin maxim inter arma silent leges ("in time of war the laws are silent" 165 ) in
163. Kamisar, supra note 156, at 26. Given that a substantial portion of all
successful suppression motions involve illegal narcotics, placing drug offenses
within a serious crime exemption might effectively spell the end of the exclusionary rule.
164. For instance, is heroin more serious than crack cocaine? Crack more
dangerous than powder cocaine? LSD more serious than marijuana? What about
possession versus possession with intent to sell? Or sales on inner-city streets as
compared to upscale transactions behind closed doors?
165. BLACK'S LAw DlcIONRY 811 (6th ed. 1990).
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a number of national crises since the founding. During the Civil War,
President Abraham Lincoln effectively restricted freedom of speech and
the press, allowed civilians to be tried before military tribunals and, most
notably, suspended the writ of habeas corpus. 1 66 Some courts expressed
strong disapproval of these executive actions. Sitting as a circuit justice,
ChiefJustice Roger Taney declared that only Congress could suspend "the
privilege of the writ,"1

67

while the full Supreme Court later held that mili-

tary trials for civilians were prohibited "where the courts are open and
their process unobstructed." 168 Nonetheless, the Executive branch largely
ignored claims of constitutional rights during the Civil War, instead pursuing the greater good of an undivided nation. In explaining his suspension
of habeas corpus, Lincoln rhetorically asked, "[A] re all the laws, but one,
to go unexecuted, and the government itself to go to pieces, lest that one
be violated?" 169
A half-century later, Congress passed legislation suppressing opposition to American involvement in World War 1.170 In affirming convictions
for publicly denouncing the war and encouraging draft resistance, 171 the
Supreme Court suggested for the first time that the Bill of Rights might
offer diminished personal protection if national security is threatened.

"When a nation is at war," Justice Oliver Wendell Holmes argued in upholding a speech-based prosecution, "many things that might be said in
time of peace are such a hindrance to its effort that their utterance will

not be endured so long as men fight and that no Court could regard them
172
as protected by any constitutional right."
America faced its next great threat to national security little more
than two decades later. After the attack on Pearl Harbor, President Franklin Roosevelt issued an executive order that allowed, among other things,
the internment of individuals of Japanese descent to prevent espionage,
sabotage, and other "fifth column" activities during World War 11.173 Like
166. See, e.g.,

WILLIAM

H.

REHNQUIST, ALL THE LAws BUT ONE: CIVIL LIBERTIES

11-137 (1998) (describing tensions between civil liberties and military
prerogatives during Civil War); Margaret A. Garvin, Civil Liberties During War: History's InstitutionalLessons, 16 CONST. COMMENT. 691, 693-700 (1999); Eric L. Muller,
All The Themes But One, 66 U. CHI. L. REv. 1395, 1398-1401 (1999).
167. Ex parte Merryman, 17 F. Cas. 144, 148 (1861) (No. 9487).
168. Ex parte Milligan, 71 U.S. (4 Wall.) 2, 121 (1866).
169. Message to Congress in Special Session of July 4, 1861, in 4 THE COLLECTED WORKS OF ABRAHAM LINCOLN 421, 430 (Roy P. Basler ed., 1953); REHNQUIST, supra note 166, at 38.
170. See, e.g., REHNQUIST, supra note 166, at 173-74; see also id. at 180-83
(describing tensions between civil liberties and military prerogatives during World
War I); Garvin, supra note 166, at 700-02 (same).
171. See Abrams v. United States, 250 U.S. 616, 618 (1919); Debs v. United
States, 249 U.S. 211, 214 (1919); Frohwerk v. United States, 249 U.S. 204, 209
(1919); Schenck v. United States, 249 U.S. 47, 47 (1919).
172. Schenck, 249 U.S. at 52.
173. See, e.g., REHNQUIST, supranote 166, at 184-211 (describing internment of
Japanese-Americans); Garvin, supra note 166, at 702-04 (same);Joel B. Grossman,
IN WARTIME
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Lincoln, Roosevelt was less concerned about the constitutionality of his
actions than victory over the enemy forces.174 But this time the Supreme
Court accepted the claim of military necessity, acquiescing to the government's race-based treatment of Japanese descendants. 1 75 "The war power
of the national government is the power to wage war successfully," Chief
Justice Harlan Stone wrote in sustaining the curfew order, and "it is not
176
for any court to sit in review of the wisdom" of such wartime judgments.
In upholding the mass internment, Justice Hugo Black likewise argued
that "when under conditions of modern warfare our shores are threatened
by hostile forces, the power to protect must be commensurate with the
177
threatened danger."
With these examples in mind, arguments can and have been made
that the political branches are necessarily empowered to curtail civil liberties during national crises and that the courts should defer to such judgments. After all, the Constitution is not a suicide pact but instead a fluid
document that attempts to balance the competing demands of personal
liberty and collective security. 178 "In wartime," Chief Justice William
TheJapanese-American Cases and the Vagaries of ConstitutionalAdjudication in Wartime:
An InstitutionalPerspective, 19 U. HAw. L. REv. 649, 651-58 (1997) (same); Muller,

supra note 166, at 1402-06 (same).
174. See FRANCIS BIDDLE, IN BRIEF AUTHORITY 218-19 (1962).
I do not think [President Roosevelt] was much concerned with the gravity
or implications of this step. He was never theoretical about things. What
must be done to defend the country must be done ....
The military
might be wrong, but they were fighting the war .... Nor do I think that
the Constitutional difficulty plagued him. The Constitution has not
greatly bothered any wartime President. That was a question of law,
which ultimately the Supreme Court must decide. And meanwhileprobably a long meanwhile-we must get on with the war.
Id.
175. See Korematsu v. United States, 323 U.S. 214, 216 (1944) (upholding internment order); Hirabayashi v. United States, 320 U.S. 81, 81 (1943) (upholding
curfew). But seeExparteEndo, 323 U.S. 283, 286 (1944) (ordering release of undisputedly loyal citizen).
176. See Hirabayashi,320 U.S. at 93.
177. Korematsu, 323 U.S. at 220.
178. See, e.g., REHNQUIST, supra note 166, at 221-25 ("In any civilized society
the most important task is achieving a proper balance between freedom and order."); Posner, supra note 72 (same); see also Terminiello v. Chicago, 337 U.S. 1, 37
(1949) (Jackson,J., dissenting) ("The choice is not between order and liberty. It is
between liberty with order and anarchy without either. There is danger that, if the
Court does not temper its doctrinaire logic with a little practical wisdom, it will
convert the constitutional Bill of Rights into a suicide pact."); LEARNED HAND, THE
SPIRIT OF LIBERTY 190 (1952) (noting that "society in which men recognize no
check upon their freedom soon becomes a society where freedom is the possession

of only a savage few");

THE FEDERALIST

No. 41, at 257 (James Madison) (Clinton

Rossiter ed., 1961) ("It is vain to oppose constitutional barriers to the impulse of
self-preservation. It is worse than vain; because it plants in the Constitution itself
necessary usurpations of power, every precedent of which is a germ of unnecessary
and multiplied repetitions."); Letter from Thomas Jefferson to J.B. Colvin, in THE
LIFE AND SELECTED WRITINGS OF THOMAS JEFFERSON 606, 606-07 (Adrienne Koch &
William Peden eds., 1944) ("The laws of necessity, of self-preservation, of saving
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Rehnquist wrote in his book All The Laws But One, "reason and history
both suggest that this balance shifts to some degree in favor of order-in
favor of the government's ability to deal with conditions that threaten the
national well-being." 1 79 Courts are generally reluctant to interfere with
military decisionmaking due to concerns of institutional competence and
separation of powers, and this basis for restraint is only magnified when
war threatens the nation's security or even its continued existence. 180
Moreover, second-guessing wartime reductions in freedom may be difficult given the absolute importance of some military victories (for example,
defeating the Axis Powers in World War II) as well as differences in time
and cultural ethos. 18 1 It might even be argued that society maintains and
our country when in danger, are of higher obligation. To lose our country by a
scrupulous adherence to written law, would be to lose the law itself, with life, liberty, property and all those who are enjoying them with us; thus absurdly sacrificing the end to the means."); Posner, supra note 72, at 46 (arguing for a "fluid
approach" to balancing liberty and order).
179. REHNQUIST, supra note 166, at 222.
180. See, e.g., Gilligan v. Morgan, 413 U.S. 1, 10 (1973) ("[I]t is difficult to
conceive of an area of governmental activity in which the courts have less competence. The complex, subtle, and professional decisions as to the composition,
training, equipping, and control of a military force are essentially professional military judgments, subject always to civilian control of the Legislative and Executive
Branches."); Korematsu, 323 U.S. at 248 (Jackson, J., dissenting) ("I would not lead
people to rely on this Court for a review that seems to me wholly delusive .... If
the people ever let command of the war power fall into irresponsible and unscrupulous hands, the courts wield no power equal to its restraint. The chief restraint
upon those who command the physical forces of the country, in the future as in
the past, must be their responsibility to the political judgments of their contemporaries and to the moral judgments of history."); EDWARD S. CORWIN, TOTAL WAR
AND THE CONSTITUTION 17 (1947) (noting that in war "the Court necessarily loses
some part of its normal freedom of decision and becomes assimilated, like the rest
of society, to the mechanism of the national defense"); REHNQUIST, supra note 166,

at 221-25;

LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW

355 (2d ed. 1988)

(noting that war powers "are the constitutional grants of authority that the Supreme Court is least likely to limit"); Garvin, supra note 166, at 706; Grossman,
supra note 173, at 688. Moreover, an adverse decision against the government during wartime may simply be ignored by the political branches, undermining the
legitimacy of the judiciary at the precise moment when it should be husbanding its
powers. SeeJohn Harrison, Would All The Laws But One Be Close Enough For Government Work?, 2 GREEN BAG 2D 333, 334 (1999) (describing Lincoln's disregard for

ChiefJustice Taney's order to release war prisoner as "one of the most remarkable
events in American history"); see also LEONARD BAKER, JOHN MARSHALL: A LIFE IN
LAW 745 (1974) (quoting President Jackson's objection to particular Supreme
Court decision: "John Marshall has made his decision, now let him enforce it.").
But see Larry Alexander & Frederick Schauer, On ExtrajudicialConstitutionalInterpretation, 110 HAv.L. REv. 1359, 1364 n.19 (1997) (noting "some disagreement as to
whether Jackson in fact made the statement at all").
181. See, e.g., Thomas E. Baker, At War with the Constitution: A History Lesson
from the ChiefJustice, 14 BYU J. PUB. L. 69, 74 n.27 (1999) (quoting C-SPAN interview with Chief Justice William H. Rehnquist).
I think one of the most difficult things in the world to do, is to second-

guess people who were in leadership positions [during the JapaneseAmerican internment of World War II]. You know, it's very easy, in the
atmosphere of the late 1990s, to say something was a very bad thing to
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sometimes enhances civil liberties in peacetime by temporarily abridging
18 2
freedoms during a successful war campaign.
Yet these claims are not obviously correct. Constitutional rights are
supposed to be countermajoritarian in nature, protecting individuals and
minorities from oppression at the hands of the politically powerful. 1 8 3 National crises do not change this protective function, as even a declaration
of war cannot suspend the Bill of Rights nor justify the withdrawal of all
judicial review of political actions. 184 A different balance between liberty
have done. That doesn't mean that it was not a very bad thing to have
done. But so far as criticizing people who were in leadership positions at
that time, you've got to realize they operated under the ethos and the
standards of the times in which they lived.
Id.; see also DeFunis v. Odegaard, 416 U.S. 312, 339 n.20 (1974) (Douglas, J., concurring) (noting that it is "easy in retrospect to denounce what was done [in the
Japanese-American internment cases], as there actually was no invasion of our
country" but "those making plans for defense of the Nation had no such knowledge and were planning for the worst"); PAUL MURPHY, THE CONSTITUTION IN
TIMES OF CRISIS 241-42 (1972) (noting that Court's "overall posture in the Japanese
cases was in some ways understandable" given the context of war); REHNQUIST,
supra note 166, at 223 (noting that "it is difficult to quarrel with [Lincoln's] decisions" to limit civil liberties given that the survival of the Union was at stake);
Michael J. Klarman, Rethinking the Civil Rights and Civil Liberties Revolutions, 82 VA.
L. REv. 1, 28 (1996) (arguing that "[o]nly by ignoring the context in which the
military exclusion order and the executive decree authorizing it were issued can
we confidently conclude that a 'right-thinking' Supreme Court would have invalidated it"); Posner supra note 72, at 15 (arguing that "only with the benefit of hindsight" can curtailment of rights during Civil War and World War II be secondguessed).
182. See, e.g., Michael J. Kiarman, Rethinking the History of American Freedom, 42
WM. & MARY L. REv. 265, 272-77 (2000) (arguing that "American wars often have
advanced the cause of particular freedoms, especially by expanding the pool of
beneficiaries").
183. See, e.g.,
West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638
(1943) ("The very purpose of a Bill of Rights was to withdraw certain subjects from
the vicissitudes of political controversy, to place them beyond the reach of majorities and officials and to establish them as legal principles to be applied by the
courts."); WILLIAM 0. DOUGLAS, A LIVING BILL OF RIGHTS 25 (1961) ("[F]reedom is
the way we think about and treat a non-conforming neighbor, a dissenter, the
holder of a minority view among us, and the liberty he actually enjoys."); see also
Chambers v. Florida, 309 U.S. 227, 241 (1940); United States v. Carolene Prods.
Co., 304 U.S. 144, 153 n.4 (1938).
184. See, e.g., United States v. Robel, 389 U.S. 258, 263-64 (1967) ("[T]he
phrase 'war power' cannot be invoked as a talismanic incantation to support any
exercise of congressional power which can be brought within its ambit. '[E]ven the
war power does not remove constitutional limitations safeguarding essential liberties.'") (quoting Home Bldg. & Loan Assn. v. Blaisdell, 290 U.S. 398, 426 (1934));
Hirabayashi v. United States, 320 U.S. 81, 110 (1943) (Murphy,J., concurring) ("It
does not follow .. .that the broad guarantees of the Bill of Rights and other
provisions of the Constitution protecting essential liberties are suspended by the
mere existence of a state of war ....[W]e can never forget that there are constitutional boundaries which it is our duty to uphold."); Ex parte Milligan, 71 U.S. (4
Wall.) 2, 120-21 (1866) ("The Constitution of the United States is a law for rulers
and people, equally in war and in peace, and covers with the shield of its protection all classes of men, at all times, and under all circumstances. No doctrine,
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and order may have to be struck during wartime, but this weighing process
should be guided by real, fact-based necessities rather than speculation or
unfounded prejudice. 185 Absent strict boundaries, legal decisions that approve of wartime reductions in civil liberties lie around "like loaded weap86
ons" that can be abused even after the alleged exigencies have passed.'
And even if the cases themselves pose no danger to future generations,
American society has still regretted abridging freedoms in the name of
national security, particularly when dissenters and discrete minorities have
borne the full weight of these actions.
Commentators seem to agree, for instance, that the Japanese internment cases are "infamous," 18 7 "craven," 18 8 "racist" and a "disgrace,"' 8 9
representing "one of the most shameful episodes of constitutional failure
in the United States."'190 Pursuant to unjustified and unjustifiable racial
stereotypes, inflamed by racial animus and economic self-interest, and
grounded in fabricated claims of necessity, more than 100,000 individuals
of Japanese descent were driven from their homes, stripped of their businesses, subjected to physical brutality and incarcerated for the balance of
involving more pernicious consequences, was ever invented by the wit of man than
that any of its provisions can be suspended during any of the great exigencies of
government.").
185. See, e.g., REHNQUIST, supra note 166, at 225 (noting that "it is both desira-

ble and likely that more careful attention will be paid by the courts to the basis for
the government's claims of necessity as a basis for curtailing civil liberty"); Grossman, supra note 173, at 695 ("One can, and should, expect that governmental
emergency powers likely to result in severe rights deprivations be factually
grounded, demonstrably compelling, restrictively tailored to meet actual crisis
needs, and in accord with procedural due process norms; that the heavy burden
for meeting these standards is the government's to bear; and that the Supreme
Court would be willing to take a stand when the government has not met these
requirements.").
186. See, e.g., Koremasu v. United States, 323 U.S. at 214, 246 (1944) (Jackson, J., dissenting).
[O]nce a judicial opinion rationalizes such an order to show that it conforms to the Constitution, or rather rationalizes the Constitution to show
that the Constitution sanctions such an order, the Court for all time has
validated the principle ....
The principle then lies about like a loaded
weapon ready for the hand of any authority that can bring forward a plausible claim of an urgent need."
Id. But see Harrison, supra note 180, at 340 ("The good news is that American
courts seem generally to have out-realisted Justice Jackson, no easy thing to do.
Once the crisis is over the courts seem to realize that their wartime precedents are
good for wartime.").
187. Laurence H. Tribe, In What Vision of the Constitution Must the Law be ColorBlind?, 20J. MARSHALL L. REV. 201, 202 (1986).
188. Baker, supra note 181, at 75.
189. JUDITH A. BAER, EQUALITY UNDER THE CONSTITUTION: RECLAIMING THE
FOURTEENTH AMENDMENT 113, 149 (1983).
190. Grossman, supra note 173, at 649; see also Ira Glasser, American Drug Laws:
The Newfim Crow, 63 ALB. L. REv. 703, 704 (2000) (noting that Japanese-American
internment cases are "now universally recognized as something we're all ashamed

of").
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World War 11.191 Although attempts have been made to redress the injuries in recent decades-including formal apologies, monetary reparations,
and annulment of criminal convictions' 92 -an abiding sense of national
regret remains.
Against this background, drug prohibition is hardly the type of urgent
threat to national security that justifies a wartime-style curtailment of civil
liberties. As an initial matter, the drug war is not a "war" in the classic
sense but only a metaphor used to describe law enforcement's collective
response to drug-related crime. Military conflicts generally involve exogenous dangers to society (insurrection being the exception) rather than
endogenous social ills; in other words, some external state or group is recognized as an "enemy" that threatens national security. In contrast, the
drug war implicates an unidentified slice of the American populationthose who use or sell narcotics-in a conflict among ourselves rather than
with a foreign enemy, resulting in the capture, incarceration, and death of
civilians instead of soldiers.19 3 It should also be noted that while military
campaigns necessarily end at some point in time, the close of the drug war
is nowhere in sight. Needless to say, Congress has never invoked its Article
I war powers in service of drug prohibition.
But whether or not the term "war" appropriately describes drug enforcement activities, prohibition fails to present any type of urgent necessity comparable to the threat of insurrection or foreign invasion. The
goals of prohibition are either ambiguous (for example, ending the
"scourge" of illegal narcotics) or pollyannaish (total elimination of drug
use), traits which would be extremely undesirable if not disastrous in military warfare. Absent a phenomenal increase in drug war resources, 194 a
surge in public willingness to forego personal privacy, and the repeal of
various constitutional provisions-allowing, for instance, the torture and
beheading of major traffickers-drug use and distribution will continue to
191. See, e.g., PETER IRONS, JUSTICE AT WAR 1 (1983); REPORT OF THE COMMISSION ON WARTIME RELOCATION AND INTERNMENT OF CIVILIANS, PERSONAL JUSTICE

DENIED (2d ed. 1997); Baker, supra note 181, at 75; Glasser, supra note 190, at 70304; Grossman, supra note 173, passim; Muller, supra note 166, at 1396-97, 1402-05,
1408-13.
192. See, e.g., Glasser, supra note 190, at 704; Grossman, supra note 173, at 66368; see also Hirabayashi v. United States, 627 F. Supp. 1445, 1446 (W.D. Wash.
1986), affd in part and rev'd in part, 828 F.2d 591 (9th Cir. 1987); Korematsu v.
United States, 584 F. Supp. 1406, 1409 (N.D. Cal. 1984).
193. Admittedly, the United States exhausts an immense amount of resources
on foreign interdiction efforts, such as the $954.4 million spent in 2000 on "Plan
Columbia," a countemarcotics effort in the Andean region of South America. See
1999 SOURCEBOOK, supra note 10, at 15 tbl. 1.12. Nonetheless, I will skirt this issue
here because international interdiction has no discernable effect on American civil
liberties. In other words, these foreign efforts may be an ineffective waste of
money and yet consistent with constitutional rights.
194. Cf Peter Reuter & Mark A. R. Kleiman, Risks and Prices:An Economic Analysis of Drug Enforcement, 7 CRIME &JUsT. 289, 316-22 (1986) (concluding that doubling level of interdiction would only raise street price of cocaine by 6% and
marijuana by 13%).
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exist in the United States. In fact, the war on drugs is already lost if victory
is defined as the complete eradication of illegal narcotics from society,
while it is nearly axiomatic that an impossible goal cannot be deemed
strictly necessary for the nation's survival. Instead, prohibition must be
evaluated within the boundaries of reason and without devotion to the
unobtainable.
To be sure, there may be substantial benefits from fighting the drug
war; the question is prohibition's costs-and who gets what, the prize or
the pain of harsh enforcement. In its favor, the drug war has at least some
marginal effect on the number of drug users and abusers in society. Specifically, the threat of criminal sanction deters a fraction of the population
from experimenting or regularly using illegal narcotics while limiting the
number of experimenters who evolve into chronic users or abusers. 19 5 To
the extent that illegal drugs harm the consumer himself, prohibition
thereby "saves" an unknown number of individuals from self-destructive
conduct. 19 6 More importantly, some have argued that the drug war prevents harm to innocent parties by restricting access to illegal narcotics.
Certain drugs allegedly have the pharmacological effect of producing irrationality and volatility in the consumer, whether from its use or the
anguish of withdrawal, as well as lowering personal inhibitions against acts
of crime and violence. Others may be inadvertent victims of drug use,
such as infants exposed to narcotics in utero and motorists or pedestrians
19 7
injured by intoxicated drivers.
But these benefits of prohibition may be overwhelmed by the costs,
both tangible and intangible, associated with drug warfare. As an initial
matter, it is debatable whether government should be criminalizing conduct that has the primary, if not exclusive, effect of injuring the actor himself. 198 This boundary can be derived not only from a rights-based moral
system,' 99 but also through efficiency analysis: Individuals themselves are
usually the bestjudges of their personal self-interests and are the ones who
typically bare the costs of resulting misjudgments. 2 00 And as suggested
earlier, law enforcement must utilize clandestine activities and intrusive
surveillance to uncover drug crime precisely because the underlying offense involves willing sellers and consumers rather than traditional
predators and victims, resulting in a net loss of personal privacy in society.
Prohibition also entails rather large opportunity costs. Resources
spent on drug enforcement cannot be used for treatment and education
195. See, e.g., Daniel D. Polsby, Ending the War on Drugs, 31 VAL. U. L. REv. 537,
537-38 (1997); Stephen J. Schulhofer, Solving the Drug Enforcement Dilemma: Lessons
From Economics, 1994 U. CHI. LEGAL F. 207, 209-10.
196. See, e.g., Schulhofer, supra note 195, at 217-18.
197. See, e.g., Polsby, supra note 195, at 544; Schulhofer, supra note 195, at 217.
198. See Glasser, supra note 190, at 713-15.
199. See, e.g., DouGLAs N. HUSAK, DRUGS AND

RIGHTS (1992) (offering
sophical arguments against criminalizing drugs).
200. See, e.g., Polsby, supra note 195, at 538 n.5, 545-46.
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programs, for instance, while police officers in pursuit of drug dealers and
users are necessarily precluded from investigating other, presumably more
serious offenses, such as sexual assault and political corruption. 20 1 There
is also an enormous toll, both in economic and human terms, associated
with long-term incarceration of drug offenders. It costs tens of thousands
of dollars to imprison someone for a single year; when this expense is
multiplied by the total number of drug offenders and the length of their
sentences, the drug war's mass incapacitation is revealed to be a multibillion dollar project. 20 2 These statistics fail to include various unquantifiable costs of incarcerating drug offenders: the physical and psychological
injury to the prisoner and, just as importantly, the damage to family members and dependants who are left behind; the waste of human capital by
locking up individuals who might otherwise be contributing to society; and
the political and economic disenfranchisement of drug offenders once
20 3
they are released back into the community.
This hefty price tag might be somewhat palatable if the end result was
a decrease in drug use and serious crime. Yet mass incarceration of drug
offenders has had no such effect, as one task force report determined:
"[T] here is no research evidence showing that convicting and imprisoning
large numbers of drug offenders for long periods of time has reduced
violence or drug abuse. To the contrary, under current policy, there have
been increases in both violent and drug-related behavior among
youth." 20 4 These conclusions are, in turn, consistent with two claims that
buck the conventional wisdom. First, there seems to be little if any pharmacological relationship between drug use and violence; in fact, drugs
such as opiates and marijuana tend to diminish violent behavior in the consumer.2 0 5 Second, drug prohibition itself breeds serious crime as well as
producing injuries and deaths that would not otherwise occur. Addicts
may commit property crimes, not due to the drug's pharmacological effects, but in order to pay the black market price for narcotics-a price that

201. See, e.g., Schulhofer, supra note 195, at 209 ("Preoccupation with drugs
means less attention for federal and state crimes that do far more direct harm,
including violent crime, financial fraud, toxic pollution, and public corruption,
not to mention other vital federal and state concerns such as education, prenatal
care, housing, and nutrition.").
202. See, e.g., Luna, supra note 6, at 522-23; cf James Sterngold, Inmate's Transplant Prompts Questions of Costs and Ethics, N.Y. TiMEs, Jan. 31, 2002, at Al8 (describing million dollar heart transplant for California state inmate and noting high
costs of treating nation's prison population).
203. See, e.g., H. Westley Clark et al., Cultural Aspects of Adolescent Addiction &
Treatment, 31 VAL. U. L. Rv. 647, 657-58 (1997).
204. Deborah W. Denno, When Bad Things Happen to Good Intentions: The Development andDemise of a Task ForceExamining the Drugs-ViolenceInterrelationship,63 ALB.
L. REv. 749, 768-69 (2000) (providing conclusions of Drugs-Violence Task Force
created by U.S. Sentencing Commission).
205. See, e.g., id. at 757, 766-67; Schulhofer, supra note 195, at 217.
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is inflated by the very fact that drugs are illegal in the first place. 20 6 The
vast profits of illegal drug sales also create incentives to corrupt law enforcement through monetary bribes and extortion In turn, the illicit drug
trade lacks any of the regulatory controls and concerns for consumer wellbeing demanded of the pharmaceutical industry, for instance. As a result,
drug users are killed or injured by adulterated narcotics, drug overdoses
20 7
and "dirty" needles.
The consumer is not the only one subject to physical harm from prohibition. Some people are simply caught in the crossfire of skirmishes
among drug pushers and gangs. The current legal system will have nothing to do with failed drug deals and competition among rivals-the underlying transactions are illicit, after all-meaning that any disputes must be
settled through extralegal and often lethal force. 20 8 Although drug warrelated harm may tangentially affect all members of society, the brunt of
this violence is shouldered by those who are least able to bear the costs:
poor, largely urban and minority communities. Their law-abiding members are fearful to venture outdoors and reluctant to interact with their
neighbors, due in large part to the intimidation of inner-city drug gangs
and the social disorganization that flows from prohibition. 209 With the
flight of human and financial capital away from urban blight,2 10 these
communities are left totally devastated by the drug war. It should there206. See, e.g., Schulhofer, supra note 195, at 218 ("In its effort to discourage
consumption, enforcement of prohibition restricts availability and drives up the
price, thereby generating more predatory crime to support the increased economic needs of drug users."); Robert E. Worden, Opening Remarks: Symposium on
Drug Crime, 63 ALB. L. Rjv. 681, 685 (2000) (noting that "prohibition raises the
price of drugs, quite purposefully, and with it raises the prospects that some users,
to a greater extent, will find through predatory crime the wherewithal to pay the
price").
207. See, e.g., Glasser, supra note 190, at 722; Schulhofer, supra note 195, at
218 ("Dramatic examples of drug-related harm such as toxic reactions, drug overdose deaths, and the spread of AIDS among needle-sharing addicts are more probably the result of black market conditions than of the drugs themselves.").
208. See, e.g., Glasser, supra note 190, at 722; Polsby, supra note 195, at 539,
540; Schulhofer, supra note 195, at 220; Worden, supranote 206, at 685. Professors
Zimring and Hawkins conclude that there is little evidence connecting lethal violence to the pharmacological effects of drugs or the commission of crime to support a drug user's habit. Instead, most drug war-related deaths and serious injuries
are associated with the systemic violence of drug gangs and pushers to maintain
their "turf" or to enforce drug deals in the underground market. See ZIMRING &
HAWKINS, supra note 4, at 138-55.
209. See, e.g., Tracey L. Meares, It's a Question of Connections, 31 VAL. U. L. REV.
579, 586 (1997) (describing and applying social organization theory); Tracey L.
Meares, Place and Crime, 73 CHI-KENT L. REV. 669, 775 (1997) (same); Tracey L.
Meares, Social Organization and Drug Enforcement, 35 AM. CRIM. L. REV. 191, 191
(1998) (same).
210. See, e.g., Polsby, supra note 195, at 539 (citing John J. Dilulio, Jr., The
Impact of Inner City Crime, 96 PUB. INTEREST 28, 36 (1989) and WILLIAM JULIUS WILSON, THE TRULY DISADVANTAGED (1987)).
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fore come as no surprise when young, poor minority males chose to join
2 11
the only lucrative enterprise in town-the drug trade of street gangs.
The foregoing comparison of the costs and benefits of the drug war
may or may not justify an end to prohibition. The process of assessing the
merits of criminalizing drug possession and sales is probably beyond hard
conclusions, given the difficulty of creating a common gauge for disparate
variables, such as loss of privacy and harm from drug use, as well as the
entirely speculative nature of calculating the actual consequences of lifting
prohibition. 2 12 But whether the drug war should be ended (or whether
this is even politically feasible 2 13 ) is not the issue here. Instead, the question is whether prohibition presents the type of urgent necessity, comparable to military warfare or other threats to national security, that can justify
a wholesale curtailment of constitutional rights. As mentioned above,
drug prohibition lacks the trappings of war in the traditional sense, such
as formal military declarations against rival nations or combat among
soldiers rather than civilians. Yet even if narcotics were assumed to be an
issue of national security, it is by no means obvious that the current approach to drug enforcement is strictly necessary to save lives and the
Union and, most critically, that bending the Bill of Rights is required to
achieve these goals.
To the contrary, credible evidence seems to suggest that the drug war
has had, on balance, harmful consequences for society without any substantial effect on the level of drug use and abuse in America. Prohibition
creates an entire class of criminals that are warehoused at high cost and
thereby prevented from contributing to their families or society in general. In turn, the drug war is criminogenic and physically harmful in its
own right, generating crime, violence and fatalities that would not occur
in the absence of prohibition. Yet with the zero-sum game of budgetary
spending, the vast resources consumed by drug enforcement efforts
largely preclude meaningful alternatives such as drug treatment, education and urban renewal projects. What is worse, the astronomical profits
and relative ease of producing and distributing illegal narcotics virtually
guarantee that neither increasing drug war efforts nor cutting back on
civil liberties will put a dent in the trade and consumption of contra211. See, e.g., id. at 539-40; Schulhofer, supra note 195, at 212.
212. See, e.g., Schulhofer, supra note 195, at 221 (noting that drug war debate
is "destined to be inconclusive because no one can reliably estimate the costs and
benefits or the precise ways they would change in response to legalization");
Worden, supra note 206, at 685 ("[I]t is difficult and expensive to measure the
effects of policy and programmatic interventions-enforcement, treatment, preventive education-and to assess their social benefits.").
213. See, e.g., Norval Morris, Teenage Violence and Drug Use, 31 VAL. U. L. REv.
547, 547 (1997) ("The citizenry of the United States has been engulfed for so long
and so persistently by the strident advocacy of wars on drugs that it seems entirely
unlikely that sufficient political force could be mobilized for a program of drug
legalization."); Schulhofer, supra note 195, at 207 (noting that legalization has "political acceptability verging on zero"); Worden, supra note 206, at 685 (noting political symbolism of drug war).
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band. 2 14 Whatever its value, then, prohibition lacks the type of urgent
and manifest threat to national interests that, without judicial deference,
will result in America's downfall. In fact, it seems quite plausible that society would be better off by ending the war on drugs-a point that strongly
counsels against equating the risks of drug use and abuse with the threat
of military invasion.
A number of jurists seem to have reached the same conclusion. In
extolling "vigilance against unconstitutional excess" in drug enforcement,
Justice Thurgood Marshall reflected on the Court's previous misjudgments in privileging claims of wartime exigency:
History teaches that grave threats to liberty often come in times
of urgency, when constitutional rights seem too extravagant to
endure. The World War II relocation-camp cases and the Red
scare and McCarthy-era internal subversion cases are only the
most extreme reminders that when we allow fundamental freedoms to be sacrificed in the name of real or perceived exigency,
we invariably come to regret it ....
There is no drug exception
to the Constitution, any more than there is a communism exception or an exception for other real or imagined sources of domestic unrest.

2 15

This sentiment has been echoed in the lower courts as well. Federal
Judge Nathaniel Jones placed the "indefensible" war on drugs within the
context of other injustices that society has come to regret: "I predict that
unless we apply the lessons of [the World War II internment decision], for
instance, we will be forced to relive that tragedy."2 16 Another federal
judge, Jacques Wiener, would not even countenance a comparison between prohibition and military combat. "Shame on us," Judge Wiener
scolded the federal judiciary for allowing drug enforcement to distort the
Fourth Amendment. "At least the war that prompted the Supreme Court
214. See, e.g., Schulhofer, supra note 195, at 207, 210-16.
215. Skinner v. Ry. Labor Executives' Assoc., 489 U.S. 602, 635, 641 (1989)
(Marshall, J., dissenting) (citations omitted); see also United States v. Montoya de
Hernandez, 473 U.S. 531, 567 (1985) (Brennan, J., dissenting) (quoting Davis v.
United States, 328 U.S. 582, 597 (1946) (Frankfurter, J., dissenting)).
It is tempting, of course, to look the other way in a case that so graphically illustrates the "veritable national crisis" caused by narcotics trafficking. But if there is one enduring lesson in the long struggle to balance
individual fights against society's need to defend itself against lawlessness,
it is that "[i]t is easy to make light of insistence on scrupulous regard for
the safeguards of civil liberties when invoked on behalf of the unworthy.
It is too easy. History bears testimony that by such disregard are the
rights of liberty extinguished, heedlessly at first, then stealthily, and brazenly in the end."
Id.
216. United States v. Smith, 73 F.3d 1414, 1422 (6th Cir. 1996) (Jones, J.,
dissenting); see also Nat'l Treasury Employees Union v. United States Customs
Serv., 27 F.3d 623, 630 (D.C. Cir. 1994) (Wald, J., dissenting).
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to condone the internment ofJapanese Americans was a full-fledged, Con21 7
gressionally-declared, 'shooting' war."
To be clear, the judicial statements are found in dissents rather than
binding precedents and subject to all the personal and political pressures
suggested earlier. But these judges are not alone; other dissenters have
expressed great dissatisfaction with the costs and consequences of prohibition, including diminished Fourth Amendment protections, grave racial
disparities in drug enforcement and prosecution, and the severe sentences
imposed on drug offenders. In fact, drug war angst has been voiced by
judges of all political persuasions and from all geographic regions-from
conservative Republicans 218 to liberal Democrats, 2 19 from the First Circuit 22 0 to the Eleventh Circuit 22 1 and nearly every federal appellate court
in between. 22 2 Moreover, judicial resistance to the drug war has not been
217. United States v. Zapata-Ibarra, 223 F.3d 281, 285 (5th Cir. 2000) (Wiener, J., dissenting).
218. See Nat'l Treasury Employees Union v. Von Raab, 489 U.S. 656, 680-81
(1989) (Scalia, J., dissenting); see also United States v. Hawthorne, 982 F.2d 1186,
1191 (8th Cir. 1992) (Arnold, J.,dissenting); ALMANAC OF THE FEDERAL JUDICIARY
(2001) (listingJudge Morris S. Arnold's past political activities as General Counsel
and State Chairman of Republican Party of Arkansas).
219. See, e.g., Skinner,489 U.S. at 641 (1989) (Marshall,J., dissenting); Florida
v. Riley, 488 U.S. 445, 466-67 (1989) (Brennan,J., dissenting); see also United States
v. Barona, 56 F.3d 1087, 1099 (9th Cir. 1995) (Reinhardt, J., dissenting); United
States v. Ramos-Racon, 8 F.3d 704, 706 (9th Cir. 1993) (Reinhardt, J.); Flores-Arellano v. INS, 5 F.3d 360, 362 (9th Cir. 1993) (Reinhardt, J., concurring); ALMANAC
OF THE FEDERAL JUDICIARY, supra note 218 (listing Judge Stephen Reinhardt's past
political

positions

as

an

executive

member

of the

Democratic

National

Committee).
220. See, e.g., United States v. Ramos-Morales, 981 F.2d 625, 627 (1st Cir.
1992) (Bownes, J., dissenting).
221. See, e.g., Hearn v. Bd. of Pub. Educ., 191 F.3d 1329, 1333 (11th Cir. 1999)
(Ferguson, J., dissenting); United States v. Lyons, 53 F.3d 1198, 1204 (11th Cir.
1995) (Carnes, J., concurring and dissenting in part).
222. See, e.g., United States v. Jacquinot, 258 F.3d 423, 432 (5th Cir. 2001)
(Parker, J., concurring); United States v. Jones, 145 F.3d 959, 966 (8th Cir. 1998)
(Bright, J., concurring and dissenting in part); United States v. Gaines, 122 F.3d
324, 331 (6th Cir. 1997) UJones,J., dissenting); United States v. Botero-Ospina, 71
F.3d 783, 795 (10th Cir. 1995) (Seymour, C.J., dissenting); United States v. Hiveley,
61 F.3d 1358, 1362 (8th Cir. 1995) (Bright, J., concurring); United States v. Bloomfield, 40 F.3d 910, 924 (8th Cir. 1994) (Bright, J., dissenting); United States v.
Sonagere, 30 F.3d 51, 55 (6th Cir. 1994) (Merritt, C.J., dissenting); United States v.
Harvey, 24 F.3d 795, 796 (6th Cir. 1994) (Martin, J., dissenting from denial of
rehearing); Harvey, 24 F.3d at 798 (Jones, J., dissenting); United States v. Garcia,
23 F.3d 1331, 1331 (8th Cir. 1994) (Beam, J.); United States v. Rugiero, 20 F.3d
1387, 1395 (6th Cir. 1994) (Merritt,J., dissenting); United States v. Repress, 9 F.3d
483, 487 (6th Cir. 1993) (Jones, J., dissenting); United States v. Prandy-Binett, 995
F.2d 1069, 1069 (D.C. Cir. 1993) (Edwards, J., dissenting); United States v. RamosMorales, 981 F.2d 625, 627 (1st Cir. 1992) (Bownes,J., dissenting); United States v.
Appleby, 975 F.2d 1384, 1387 (8th Cir. 1992) (Bright, J., concurring); United
States v. Melancon, 972 F.2d 566, 570 (5th Cir. 1992) (Parker, J., concurring);
United States v. Davern, 970 F.2d 1490, 1513 (6th Cir. 1992) (Martin, J., dissenting); United States v. Stockton, 968 F.2d 715, 720 (8th Cir. 1992) (Bright, J., concurring); United States v. Willis, 967 F.2d 1220, 1225 (8th Cir. 1992) (Heaney, J.,
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limited to case reporters but can be found in media quotes, 2 23 speeches
concurring); United States v. England, 966 F.2d 403, 410 (8th Cir. 1992) (Bright,
J., concurring separately); United States v. Glover, 957 F.2d 1004, 1015 (2d Cir.
1992) (Oakes, J., dissenting); United States v. Taylor, 956 F.2d 572, 580 (6th Cir.
1992) (Keith,J., dissenting); Taylor, 956 F.2d at 590 (Martin,J., dissenting); Taylor,
956 F.2d at 591 (Jones, J., dissenting); United States v. Harrington, 947 F.2d 956,
963 (D.C. Cir. 1991) (Edwards, J., concurring); United States v. Real Property, 946
F.2d 437, 444 (6th Cir. 1991) (MerrittJ., dissenting); United States v. Hooper, 935
F.2d 484, 499 (2d Cir. 1991) (Pratt, J., dissenting); United States v. McKines, 933
F.2d 1412, 1430 (8th Cir. 1991) (Lay, J., dissenting); United States v. Int'l Bhd. of
Teamsters, 932 F.2d 1292 (9th Cir. 1991) (Tang, J.); United States v. Hartness, 919
F.2d 170, 173 (D.C. Cir. 1990) (Edwards, J., dissenting); United States v. Riley, 906
F.2d 841, 845 (2d Cir. 1990) (Weinstein,J., dissenting); United States v. Johnson,
904 F.2d 443, 448 (8th Cir. 1990) (Arnold, J., dissenting); United States v. Inman,
No. 89-3779, 1990 WL 54215, at *3 (6th Cir. Apr. 30, 1990) (Jones,J, concurring);
United States v. Patrick, 899 F.2d 169, 172 (2d Cir. 1990) (Weinstein, J., dissenting); United States v. London-Villa, 898 F.2d 328, 330 (2d Cir. 1990) (Newman,J.,
dissenting); United States v. Tavolacci, 895 F.2d 1423, 1430 (D.C. Cir. 1990) (Edwards, J., dissenting); United States v. Slaughter, 891 F.2d 691, 700 (9th Cir. 1989)
(Noonan,J., concurring); United States v. Salas, 879 F.2d 530, 538 (9th Cir. 1989)
(Ferguson, J., concurring and dissenting in part); United States v. Warren, 578
F.2d 1058, 1079 (5th Cir. 1978) (Fay, J., dissenting).
223. For instance, the popular press has quoted Chief Justice William Rehnquist and Justices Stephen Breyer and Anthony Kennedy as questioning the wisdom of mandatory minimum drug sentences. See, e.g., Matthew Brelis, A Big-Time
Bust, BOSTON GLOBE, Nov. 8, 1998, at D1; Quotesfrom the Bench, Prrr. POsT-GAZETTE,
Nov. 23, 1997, at A16. Lower court judges have expressed similar misgivings in
published comments, criticizing the length and fairness of drug sentences, the racial disproportionality of drug law enforcement, the distortion of constitutional
protections and the very idea of drug prohibition. See, e.g., A Judgment on Sentences,
BOSTON GLOBE, Sept. 27, 1995, at I (quoting Massachusetts Judges Robert Barton
and Charles Hely); Karen Abbott, Judge Urges Truce in War on Drugs, ROCKY MTN.
NEws,June 4,1998, atA4 (quoting federal Judge John Kane); Eva Bertram & Kenneth Sharpe, War Ends, Drugs Win, NATION, Jan. 6, 1997, at 11 (quoting federal
Judges Lawrence Irving and Robert Sweet); Patricia Cohen, Sentencing Is No Sweet
Justice, NEWSDAY, Dec. 1, 1993, at 29 (quoting federal Judge Robert Sweet); Gary
Cohn, Drug Laws Under Criticismfor Unfair Sentences Given, Hous. CHRON., June 27,
1993, at 13 (quoting federal Judges William W. Schwarzer and Paul Magnuson);
Karen Dillon, Drug War Fails,Judge Believes, KAN. CITY STAR, Nov. 13, 2000, at BI
(quoting federal Judge Scott Wright); Steven B. Duke & Albert C. Gross, Casualties
of War, REASON, Feb. 1994, at 20 (quoting federal Judge George Pratt); Steven B.
Duke & Albert C. Gross, Casualties of War, REASON, Feb. 1994, at 20 (quoting federal Judge George Pratt); Gregg Easterbrook, Run on Sentencing, NEW REPUBLIC,
Apr. 26, 1999, at 57 (quoting federal Judges Stanley Sporkin and Richard Posner);
William Grady, The Pol and the Prof CHI. TRIB., Sept. 26, 1993, at 1 (quoting federal
Judge Richard Posner); William Grady, U.S. Judge Expects War on Drugs to Become
Small-Scale Skirmish, CHI. TRIB., May 26, 1993, at 4 [hereinafter Grady, U.S. Judge]
(quoting federal Judge Richard Posner); Dan Herbeck, Curtin Criticizes FederalEfforts, BUFF. NEWS, Mar. 2, 1997, at BI (quoting federal Judge John Curtin); Tom
Jicha, A Look at the War on Drugs, SUN-SENTINEL (Ft. Lauderdale Fla.), Apr. 6, 1995,
at E3 (quoting CaliforniaJudge James Gray); Fred Kaplan, Officials Say PrisonsDon't
Win Drug War, Apr. 17, 2001, at Al (quoting New York Judge Judith Kaye); Lait,
Judge Stays Focused, supra note 105, at A3 (quoting California Judge James Gray);
Legalizing Drugs InterestsJudge, DENY. POST, Oct. 16, 1996, at B4 (quoting Colorado
Judge William Jones); Thom Marshall, Shades of Gray on the Drug War, Hous.
CHRON., Apr. 29, 2001, at A35 (discussing California Judge James Gray); Mauro,
supra note 103, at A2 (quoting federal Judge Richard Posner); Mike McPhee, Judge
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and public testimony, 224 academic debates, 2 25 opinion pieces in newspa-

Honored for Drug-War Stance, DENY. POST, May 21, 2000, at B3 (quoting federal
Judge John Kane); 0. Judge ReiteratesNeed to Reform U.S. Drug War Law Enforcement,
L.A. TIMES, Nov. 17, 1999, at A19 (quoting California Judge James Gray); Neal R.
Peirce, Rethinking the Drug War, BALT. SUN, June 14, 1993, at A9 (quoting federal
Judge Robert Sweet and Florida Judge Herbert Klein); Penelope Purdy, Drug War
Fails While Hypocrisy Rules, DENY. POST, May 15, 2001, at B7 (quoting federal Judge
John Kane); Joshua Wolf Shenk, Why You Can Hate Drugs and Still Want to Legalize
Them, WASH. MONTHLY, Oct. 1995, at 32 (quoting federal Judge Robert Sweet);
Cam Simpson, Drug War Nets Smaller Fish, CHI. TRIB., Feb. 25, 2001, at 1 (quoting
federal Judge Marvin Aspen); Steven Wisotsky, A Society of Suspects, USA TODAY
(Magazine), July 1993, at 17 (quoting federal Judge William Schwarzer); Michael
R. Zahn,JudgeFinds Fault in War on Drugs, MILWAUKEEJ. & SENTINEL,June 22, 1993,
at BI (quoting Wisconsin Judge Patrick Madden). Probably the most notable jurist
among this group is Seventh Circuit Judge Richard Posner, the distinguished legal
scholar and conservative icon who was once described as "the most brilliant judge
in the country." Mauro, supra note 103, at A2. During a 1993 academic panel
discussion, Posner admitted that he favors the legalization of some drugs, noting
that alcohol is more harmful than marijuana and that LSD "has never been seriously implicated in anything worse than a psychotic episode." Grady, U.S. Judge,
supra, at 4. He reiterated this view two years later: "'It is nonsense that we should
be devoting so many law enforcement resources to marijuana.... Only decriminalization is a sure route to a lower crime rate,' Posner said." Mauro, supra note 103,
at A2 (quoting The Times Literary Supplement).
224. Federal judges such as Nancy Gertner, Morris Lasker, Whitman Knapp,
and Stanley Sporkin have participated in public forums and legislative hearings,
denouncing the human costs of prohibition and the negative impact of drug legislation on the federal court system. See, e.g., Nancy Gertner, Remarks at Volunteer
Committee of Lawyers Forum, "Is the Drug War Forever?," (Jan. 29, 1998), availableat
http://www.vcl.org/Judges/Gertner-J.htm;
Whitman Knapp, One Vietnam Is
Enough, NEWSDAY, Apr. 30, 1993, at 60 (reprinting excerpts from Judge Knapp's
remarks at Merchants Club); Morris E. Lasker, Impact of Sentencing Guidelines on
Federal Courts, Symposium on I Oth Anniversary of Sentencing Guidelines,Judiciary Committee, (Sept. 9, 1997), availableat http://www.vcl.org/Judges/Laskerj.htm; Stanley Sporkin, Impact of Sentencing Guidelines on Federal Courts, Symposium on 10th
Anniversary of Sentencing Guidelines,Judiciary Committee, (Sept. 9, 1997), available
at http://www.vcl.org/Judges/Sporkin-J.htm.
225. In 1999, Judge Sporkin squared off against then-Congressman, now-DEA
Administrator Asa Hutchinson in a debate over mandatory minimum drug
sentences. See Mandatory Minimums in Drug Sentencing: A Valuable Weapon in the War
on Drugs or a Handcuff on Judicial Discretion?, 36 Am. CRiM. L. REv. 1279, 1279
(1999). Some five years earlier, California Superior CourtJudge James Gray made
an aborted attempt to engage then-Drug Czar Lee Brown in a conversation on the
futility of the drug war. See Address of the HonorableJames P. Gray, Crime, Drugs,
Health & Prohibition II Conference, (May 21, 1994), available at http://www.druglibrary.org/schaffer/Misc/grspch.htm ("I am truly filled with sorrow, however, that
we were not able to engage in a dialogue with Dr. Brown. He left-he came here
and spoke with us and he listed his thoughts-which I would like to address in a
moment-and then regretfully was not able to stay and respond to, I think, some
very legitimate questions.").
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pers and magazines, 226 and scholarly articles in legal periodicals. 227 And
as mentioned earlier, some judges, apparently unsatisfied with critiquing
the drug war alone, have taken affirmative action as well by resigning their
judicial appointments 228 or simply refusing to hear drug cases anymore (d
229
la judges Knapp and Weinstein).
Admittedly, it is somewhat hazardous to extrapolate too much from
the dissenting rhetoric of legal opinions, the popular press and scholarly
writings, as well as the actions of a handful of judges, given that these
words and deeds have proven largely ineffective in countering the pressures placed on the judiciary by the war on drugs. 23 0 Yet although their
226. Judges James Gray, John Kane, Whitman Knapp, Robert Pratt and Jack
Weinstein have each penned newspaper editorials criticizing prohibition as,
among other things, "mind boggling," "waste and nonsense," "self-defeating," and
"a disaster." SeeJames P. Gray, Is OurDrug Policy Failing?, L.A. TIMES, Mar. 9, 2000,
at B7; James P. Gray, It's Time for a New Battle Plan in the Losing War on Drugs, L.A.
TIMES, Sept. 22, 1996; John L. Kane, A ConservativeJudge Indicts the War on Drugs,
DENy. POST, May 6, 2001, at 16; John L. Kane, Putting a Business Face on Illicit Drug
Enemy, DENV. POST, Sept. 27, 1998, at J5; John L. Kane, War on Narcotics Imperils
Justice System, DENV. POST, Nov. 2, 1997, at I1; Whitman Knapp, Dethrone the Drug
Czar,N.Y. TIMES, May 9, 1993, at A19; Robert W. Pratt, Senseless Sentencing: A Federal
Judge Speaks Out, DES MOINES REG., Jan. 10, 1999; Jack B. Weinstein, The War on
Drugs Is Self-Defeating, N.Y. TIMES, July 8, 1993. In turn, Judge Robert Sweet wrote
an essay for a political magazine providing a variety of reasons that "require that
the criminal prohibition against drug use and distribution be ended." Robert W.
Sweet, The War on Drugs Is Lost, NAT'L REV., Feb. 12, 1996, at 34.
227. For instance, federal Judge Juan Torruella published a law review article
concluding that "the current drug policy has been cost ineffective, . . . its application may be unfair, and it threatens to erode our fundamental liberties." Juan R.
Torruella, The "War on Drugs": OneJudge's Attempt at a RationalDiscussion, 14 YALEJ.
ON REG. 235, 266 (1997); see a/soJAMES P. GRAY, WHY OUR DRUG LAws HAVE FAILED
AND WHAT WE CAN Do ABOUT IT: A JUDICIAL INDICTMENT OF THE WAR ON DRUGS 1

(2001); Honorable Robert W. Sweet & Edward A. Harris, Just and Unjust Wars: The
War on the War on Drugs-Some Moral and ConstitutionalDimensions of the War on
Drugs, 87 Nw. U. L. REV. 1302, 1302 (1993).
228. In 1986, U.S. Magistrate Judge Peter Nimkoff resigned from the bench
due to pervasive government abuses in drug enforcement that he had witnessed
over the year. "There are two constitutions-one for criminal cases generally and
another for drug cases," Nimkoff maintained, which "invites police officers to behave like criminals. And they do." Duke & Gross, supra note 223, at 20. Four years
later, U.S. District Court Judge Lawrence Irving resigned in frustration over
mandatory sentencing laws for drug dealers, arguing that "I can't continue to give
sentences I feel in some instances are unconscionable." Michael Isikoff & Tracy
Thompson, Getting Too Tough on Drugs, WASH. POST, Nov. 4, 1990, at C1.
229. See supra notes 106-07 and accompanying text. In announcing his decision, Weinstein lamented that he had "a sense of depression about much of the
cruelty I have been party to in connection with the war on drugs." Jack B. Weinstein, No More Drug Cases, N.Y. L.J., Apr. 15, 1993, at 2.
230. As suggested, almost all of the opinions expressing dismay about drug
laws have been in dissent or the occasional concurrence, offering lone voices

against the cacophony of majority opinions. (In fact, only a handful of binding

decisions are returned by running the phrase "drug war" in one of the legal
databases.) The dissents sound good, heralding civil liberties while chastening

those officials who pay insufficient attention to constitutional boundaries. But in
the end, dissents tend to be doctrinally irrelevant and, of course, meaningless to a
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opinions are non-binding, these dissenters give voice to the many federal
and state judges who remain silent but are still disturbed by the questionable police tactics in drug enforcement and disheartened by the ferocious
penalties that they must impose on even low-level drug offenders. Of
course, judicial opponents may lack the wherewithal to do anything but
protest the drug war as a matter of public policy. But collectively, these
judges offer strong reasons to challenge any analogy between prohibition
and those threats to national security that might justify a suspension of the
Bill of Rights.
In fact, such comparisons seem almost ridiculous when placed against
the background of last year's terrorist attacks on the United States. To
briefly summarize events that are surely known to all readers: On Septem.ber 11, 2001, a small group of Islamic fundamentalists hijacked four commercial jetliners and then used the aircraft as weapons against American
targets-two planes slammed into the World Trade Center's Twin Towers
in New York City, another plunged into the Pentagon in Washington,
D.C., and the final aircraft crashed in a field outside of Pittsburgh, Pennsylvania. The ensuring horror was simply incomprehensible, as thousands
of lives were lost in a matter of hours with Americans watching aghast as
the events unfolded on television before their very eyes.
The attack has been likened to the Japanese bombing of Pearl Harbor
in 1941231 and has resulted in a de facto declaration of war against interdefendant who remains incarcerated despite the tough terms of a judicial minority. Moreover, drug war dissents are typically issued by a small cadre of federal
judges. These judges may be eloquent and powerful in their statements, but they
are relatively few in number. And although not necessarily duplicitous as a matter
of law, many of the jurists who have issued harsh dissents are best seen as fair
weather opponents of the drug war. For instance, Justice Stevens has not always
been consistent in his judicial opposition to drug war-related invasions of personal
privacy; last Term he argued that the use of thermal imagers to penetrate walls for
indicia of drug cultivation was of no constitutional moment. See Kyllo v. United
States, 533 U.S. 27, 40 (2001) (Stevens, J., dissenting). And even one of the most
liberal members of the Court, the late Thurgood Marshall, said in a 1987 interview
for Life magazine, "If it's a dope case, I won't even read the petition. I ain't giving
no break to no dope dealer." Donna Haupt & John Neary, Justice Revealed, Liii,
Sept. 1987, at 105. Nor can much be read into the extrajudicial statements and
non-case specific actions of drug war dissenters. The op-eds and sound bites have
had no discernible effect on the public and political actors, and, needless to say,
few individuals outside of the academy subscribe to law reviews. There have been
no judicial resignations in opposition to the drug war as of late; Article III judgeships are hard to come by, after all, and individuals who have gone through the
rigmarole of nomination and confirmation are understandably reluctant to sacrifice their positions. As for those federal judges who have refused to participate in
drug prosecutions, all are of "senior" status and thereby maintain smaller dockets
and, most importantly, have the express option to pass on criminal cases. And that
is precisely what they have done-exercised that option.
231. See, e.g., John Omicinski, Uncanny Similarities of America's Days of Infamy,
SALT LAKE TRIB., Dec. 2, 2001. ("Dec. 7 and Sept. 11 marked the costliest attacks on
American soil-the Japanese navy's sneak attack on Pearl Harbor 60 years ago and
September's shock-infernos triggered by suicide pilots sent by Osama bin Laden's
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national terrorist organizations, 23 2 including the use of military force in
Afghanistan to oust the ruling Taliban government and the terrorists it
harbored. On the domestic front, Congress enacted legislation expanding
law enforcement's ability to tap phone lines, monitor e-mail and Internet

activity, use secret grand jury information, conduct covert home searches
under certain conditions, and engage in other types of surveillance in pursuit of terrorists. 23 3 In turn, the federal government has sought to inter23 4
view thousands of Middle Eastern men now living in the United States,
detained hundreds of foreign nationals on immigration violations or
crimes unrelated to terrorism, 23 5 and announced that it would use military tribunals rather than civilian courts to try accused terrorists. 2 36 The
Department of Justice has also suggested that it might wiretap conversations between suspected terrorists and their attorneys, 23 7 share secret information only with immigration judges and not the accused, 23 8 and

terrorist network, al-Qaida. In all likelihood, both forever will be linked in what
President Franklin Roosevelt called 'infamy.'").
232. See, e.g., Bush Speaks of Security to Group of U.S. Attorneys, N.Y. TIMES, Nov.
30, 2001, at B7 (reprinting excerpt from President Bush's remarks at a conference
of U.S. Attorneys, where he stated that "'we've got a war here [in the United
States] just like we've got a war abroad"' and noting "'wartime reorganization'" of
Justice Department); David Johnston, Ashcroft Plan Would Recast Justice Dept. in a
War Mode, N.Y. TIMES, Nov. 9, 2001 (discussing Attorney General Ashcroft's announcement of "a wartime reorganization and mobilization of the nation's justice
and law enforcement resources"); Dana Milbank, In War, It's Power to the President,
WASH. POST, Nov. 20, 2001, at Al (describing accumulation of wartime power by
Bush Administration); President Bush's Address to a Joint Session of Congress and the
American People (Sept. 20, 2001) (stating that President declared "war on terror"
during his address to Congress), availableat http://www.whitehouse.gov/news/releases/2001/09/20010920-8.html; President Bush's State of the Union Address to Congress and the Nation, N.Y. TIMES, Jan. 30, 2002, at A22 ("As we gather tonight, our
nation is at war ... and the civilized world faces unprecedented dangers.").
233. See U.S.A. PATRIOT Act of 2001, Pub. L. No. 107-56, 115 Stat 272 (2001).
234. See, e.g., Elizabeth Bumiller & David Johnston, Bush to Subject Terrorism
Suspects to Military Trials, N.Y. TIMES, Nov. 14, 2001, at B6 (noting that "the Justice
Department has asked law enforcement authorities across the country to pick up
and question 5,000 men, most from Middle Eastern countries, who entered the
country legally in the last two years").
235. See, e.g., David Firestone & Christopher Drew, Al Qaeda Link Seen in Only
a Handful of 1,200 Detainees, N.Y. TIMES, Nov. 29, 2001, at Al; Jodi Wilgoren, Swept
Up in a Dragnet, Hundreds Sit in Custody and Ask, "Wy?", N.Y. TIMES, Nov. 25, 2001,
at Al.
236. See Detention, Treatment, and Trial of Certain Non-Citizens in the War
Against Terrorism, 66 Fed. Reg. 57833 (Nov. 16, 2001); see also Bumiller & Johnston, supra note 234; George Lardner & Peter Slevin, Military May Try Terrorism
Cases, WASH. POST, Nov. 14, 2001, at Al.
237. See, e.g., Feds Monitor Lawyer-Client Calls, N.Y. TIMES, Nov. 9, 2001; George
Lardner, U.S. Will Monitor Calls to Lawyers, WASH. PosT, Nov. 9, 2001, at Al.
238. See, e.g., William Glaberson, U.S. Seeks New Use for Secret Evidence, N.Y.
TIMES, Dec. 9, 2001, at Al.
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loosen constraints on the Federal Bureau of Investigation in its surveil23 9
lance of political and religious organizations.
Each of these actions has raised serious anxieties among politicians,
interest groups and the public at large regarding the curtailment of civil
liberties and the mistreatment of individuals based on their ethnicity, nationality or religion, 240 such as the use of profiling techniques to target
terrorists before they board airplanes. Like the aforementioned drug courier or racial profile, 2 41 singling out potential terrorists based on immutable characteristics such as race or ethnicity can be notoriously inaccurate
and demeaning. 242 Nonetheless, a number of columnists and scholars
have supported such disparate treatment of Muslims and individuals of
243
Middle Eastern descent.
239. See, e.g., Jess Bravin, Justice Department Considers Stepping Up Monitoring of
Religious, Political Groups, WALL ST. J., Dec. 3, 2001, at A20.
240. See, e.g., Robyn E. Blumner, When We Give Up Freedoms, ST. PETERSBURG
TIMES, Sept. 30, 2001, at DI; Bob Herbert, The Witch Hunt, N.Y. TIMES, Dec. 3,
2001; George Lardner, On Left and Right, Concern Over Anti-Terrorism Moves, WASH.
POST, Nov. 16, 2001, at A40; William Glaberson, Groups Gird for Long Legal Fight on
New Bush Anti-Terror Powers, N.Y. TIMES, Nov. 30, 2001; Neil A. Lewis, Justice Dept.
and Senate Clash over Bush Actions, N.Y. TIMEs, Nov. 25, 2001; Matthew Purdy, Bush's
New Rules to Fight Terror Transform the Legal Landscape, N.Y. TIMEs, Nov. 25, 2001;
Robin Toner, Ashcrofl and Leahy Battle over Expanding Police Powers, N.Y. TIMES, Dec.
3, 2001; Robin Toner, Bush Law-Enforcement Plan Troubles Both Right and Left, N.Y.
TIMES, Sept. 28, 2001, at Al; Robin Toner, Senators Spar, Carefully, in Hearing on
Security, N.Y. TIMES, Dec. 7, 2001. In an intriguing turn of events, some police
departments have balked at the request by federal law enforcement to conduct
interviews of young Middle-Eastern men. See Fox Butterfield, A Police Force Rebuffs
FB.L on Querying Mideast Mean, N.Y. TIMES, Nov. 21, 2001; Fox Butterfield, Police
Are Split on Questioning of Mideast Men, N.Y. TIMES, Nov. 22, 2001; Robert Tanner,
Nation's Police Divided on Interviews of Suspects, SALT LAKE TRIB., Dec. 4, 2001; Third
City in Oregon Balks at Assisting FederalInterviews, N.Y. TIMES, Nov. 22, 2001.
241. See supra note 52 and accompanying text.
242. See, e.g., Laurie Goodstein, American Sikhs Contend They Have Become a Focus of Profilingat Airports, N.Y. TIMES, Nov. 10, 2001 (describing how Sikh and Muslim individuals have been singled out for questioning at airports since September
11, 2001 and have been forced to remove clothing in violation of their religious
beliefs); Guardfor Bush Isn't Allowed Aboard Flight, N.Y. TIMES, Dec. 27, 2001, at Al
(describing incident where an Arab-American Secret Service agent assigned to protect President Bush was pulled off commercial flight); Rubin Navarrette, Terrorists
Made Americans Too Comfortable with Racial Profiling,SALT LAKE TRIB., Oct. 6, 2001
(criticizing racial profiling of Arab Americans); Amy E. Nevala, Woman Suing Over
O'Hare Search, CHI. TRIB., Jan. 17, 2002, at 1 (describing claim by Ohio woman of
Pakistani descent that she had been racially profiled and subjected to "embarrassing, intrusive and unnecessary" search at O'Hare Airport).
243. See, e.g., Richard Lowry, Profiles in Cowardice, NAT'L REv.,Jan. 28, 2002, at
32; Heather MacDonald, The War on the Police ... and How it Harms the War on
Terrorism, WKLV. STANDARD, Dec. 31, 2001, at Al; Peggy Noonan, Profiles Encouraged,
OPINION J. (Oct. 19, 2001), available at http://www.opinionjournal.com/columnists/pnoonan/?id=95001349; Peter H. Schuck, A Casefor Profiling,Am. LAw., Jan.
2002, at 59; Stuart Taylor, Jr., Never Say Never, LEGAL TIMES, Sep. 24, 2001, at 70;
Stuart Taylor, Jr., PoliticallyIncorrect Profiling:A Matter of Life or Death, NAT'LJ., Nov.
3, 2001;James Q. Wilson & Heather R. Higgins, Profiles in Courage,WALL ST.J.,Jan.
10, 2002, at A12.
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This is neither the time nor the place to hash out the arguments for
and against profiling or other potential encroachments on constitutional
rights in the war on terrorism. Instead, I bring up the consequences of
anti-terrorist enforcement on civil liberties as a contrast to the effects of
prohibition. There are some similarities between the two, such as the
targeting of suspects based on race or ethnicity. Yet what distinguishes the
war on terrorism from the war on drugs is far greater-the potential threat
should government efforts fail to detect the relevant offenders and thus
the level of necessity involved in each case. If law enforcement misses a
drug offender flying on an airplane, driving on streets and freeways, or
entering a public forum, the upshot may be mildly disturbing but certainly
not terrifying: Another relatively small amount of drugs will enter the
stream of illegal commerce, with no appreciable effect on the price or
amount of drugs consumed in America.
Now imagine that officials fail to catch a terrorist before he boards a
flight or penetrates a public venue. The aftermath might be catastrophic,
such as another hijacking or the bombing of a crowded building or marketplace, 244 resulting in the mass murder of hundreds if not thousands of
innocent individuals. Unlike drug traffickers, who would seem to have no
interest in killing vast numbers of Americans (which would mean fewer
consumers and therefore lower profits for the dealers), terrorists have the
precise goal of inflicting the maximum amount of casualties here and
abroad as a demented means of inflicting retribution on the United States
and possibly forcing a change in government policy in the Middle East, for
instance. 245 And in the age of weapons of mass destruction, the stakes in
foiling a terrorist plot may be as great as any specific threat posed during
2 46
previous times of war.

This is not meant to endorse the anti-terrorism activities of law enforcement; like many others, I am deeply concerned about the disparate
treatment of law-abiding individuals and the long-term effects of such ef244. Consider, for instance, Israel's experience with suicide bombers in public forums. See, e.g., James Bennet, Suicide Bomb Wounds 2 Dozen in Tel Aviv Outdoor
Mall, N.Y. TIMES, Jan. 26, 2002, at Al.
245. The apparent mastermind behind the September 11 attacks, Osama bin
Laden, has justified attacks on American citizens based on the United States' support for Israel against the Palestinians and its placement of troops in Saudi Arabia.
See, e.g., Walter Pincus, Bin Laden Fatalistic,Gaunt in New Tape, WASH. POST, Dec.
28, 2001, at Al.
246. See, e.g., William J. Broad et al., Assessing Risks, Chemical, Biological, Even
Nuclear, N.Y. TIMES, Nov. 1, 2001; Richard L. Garwin, The Many Threats of Terror,
N.Y. REv. OF BOOKS, Nov. 1, 2001, at 16 (discussing possibility and threat of terrorists using weapons of mass destruction); Anthony Lewis, Right and Wrong, N.Y.
TIMES, Nov. 24, 2001 ("[W]e know that Bin Laden has sought weapons of mass
destruction-nuclear, chemical biological. In the light of that knowledge, it is
hard to understand how anyone can dismiss the gravity o the threat the world
faced after Sept. 11."); David E. Sanger, Bush Aides Say Tough Tone Puts Foes on
Notice, N.Y. TIMES, Jan. 31, 2002, at Al (quoting Defense Secretary Donald Rumsfeld as warning that "the world has to know the potential not for thousands of
people to be killed but tens of thousands of people to be killed").
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forts on American civil liberties. My goal is simply to contrast the danger
presented by terrorism to that of illegal drugs as a means of assessing
whether the latter could justify a wartime, national security-related reduction in constitutional rights. "[I]n light of what September 11 has taught
us about the gravity of the terrorist threat to the United States," Judge
Richard Posner recently argued, "it becomes hard to take entirely seriously
the threat to the nation that drug use is said to pose." 247 Judge Posner's
bottom-line-that government resources should be redirected against terrorists rather than drugs-can be debated. What seems beyond dispute,
however, is that the danger of illegal narcotics is different and inferior in
kind to the threat posed by rebels who take up arms against the Union,
foreign combatants who bomb the United States, and, alas, terrorists who
fly jetliners into American skyscrapers.
VI.

CONCLUSION

This Article began by attempting to illustrate and provide rationales
for the existence of drug exceptionalism in the courts. It then considered
whether the goals of prohibition could justify a drug exception to the Constitution as a matter of standard doctrinal analysis or out of concern for
national security. Admittedly, the bottom line may be unsatisfying to
those who take extreme positions in the war on drugs. The Article has not
resolved that criminal procedure doctrine is unamenable to a substantive
sliding scale; instead, it has argued that drug offenses would not be among
the crimes that would warrant immunity from the exclusionary rule. Nor
has it determined that civil liberties cannot be curtailed during times of
war, only that prohibition is not the type of threat to national security that
justifies a sweeping withdrawal of individual rights. So in the end, this
Article has not concluded that drugs are unworthy of exceptional treatment as a matter of public policy, but only that drug exceptionalism has
no place in constitutional jurisprudence.
We can debate whether the practical benefits of prohibition outweigh
its costs. I think not, but eminently reasonable minds will disagree with
me. But what can be conceded, I believe, is that the Constitution should
not be part of the bargain. In arguing that it is not for the courts "to
provide law enforcement with a weapon in the war on drugs at the expense of the Fourth Amendment," one dissenting judge admonished that
.we are perilously close to selling our birthright for bread and pottage." 2 48
And with every new constitutional decision entrenching or expanding
drug exceptionalism, I fear that we are that much closer to sealing the
deal.

247. Posner, supra note 72, at 15.
248. United States v. Botero-Ospina, 71 F.3d 783, 795 (10th Cir. 1995) (Seymour, C.J., dissenting).
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